IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60204
Summary Cal endar

BOBBY J. PI NKNEY,
Pl ai ntiff-Appellant,

ver sus

MALCOLM E. MCM LLAN,
Def endant - Appel | ee.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of M ssissipp
USDC No. 4:95-CV-40-B-A
 July 17, 1996
Before SM TH, BENAVI DES and DENNI'S, Circuit Judges.
PER CURI AM *

Bobby J. Pinkney, a M ssissippi state prisoner, filed this
civil rights action against the Sheriff and Board of Supervisors
of the county in which he was convicted, Governor Kirk Fordice,
Eddi e Lucas, fornmer interim Conm ssioner of the M ssissipp
Departnent of Corrections (MDOC), Edward Hargett, former NMDOC
superintendent, and MDOC. Pinkney all eged nunerous constitutional

violations arising out of the conditions of his confinenent at

the state penal institution in Parchman, M ssissippi, and

" Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



requested both injunctive and nonetary relief. This appeal raises
the question of whether the district court abused its discretion
in dismssing Pinkney's conplaint for failing to conply with the
court’s order to exhaust adm nistrative renedies.

The district court in the Southern District of M ssissipp
di sm ssed the Sheriff and Board of Supervisors because they no
| onger had control over the conditions of Pinkney’ s confinenment

and sua sponte transferred the conplaint to the Northern District

of M ssissippi, where Parchman is | ocat ed.

A magi strate judge for the Northern District issued a 90-day
stay order, ordering Pinkney to nmake a good faith attenpt to
exhaust the avail able adm nistrative renedi es. The nmagi strate
judge ordered Pinkney to file a certificate fromthe
Adm ni strative Renmedy Program (ARP) that he had exhausted his
admnistrative renedies wthin 90 days after the date of the
order or to file a statenent that he had attenpted to obtain the
certificate but had not been furnished wiwth one wthin 150 days
of the date of the order. The order warned Pinkney that if he did
not reasonably and in good faith attenpt to exhaust his
adm nistrative renedies, his conplaint would be dismssed with
prej udi ce.

Pi nkney submtted a request to the ARP, in which he
requested an admnistrative renmedy for all of the issues |isted
in his federal conplaint. Pinkney’'s request was deni ed because he
had requested a renedy for nore than one incident in a single
conpl ai nt.

Approxi mately 75 days after the issuance of the stay order,

Pi nkney submtted to the court his request for an admnistrative



remedy, the denial of that request, and a sworn statenent in
whi ch he outlined the actions that he had taken. Pinkney stated

that he took no further action after his request was denied

because it would be “neani ngl ess.” Pinkney construed the “one
i ssue, one conplaint” rule tolimt himto one request in the
programat a time; thus, he could not file a second request until
his first request had been resol ved. Pinkney argued, then, that

it would take “years” to grieve all of his conplaints because it
all egedly takes 90 days for a single conplaint to be decided.

Pi nkney asked the court to consider that he had conplied with the
court’s stay order so that his case could proceed or advise him
on how to pursue the case.

Over three nonths later, the district court issued an order
di sm ssing Pinkney's conplaint without prejudice for failure to
exhaust his admnistrative renedi es because Pinkney had failed to
conply with the court’s order. Pinkney tinely appeal ed.

Pi nkney contends that he made a good-faith effort to exhaust
his renedies, that he conplied with the stay order by submtting
a statenent detailing the steps that he had taken, and that he
sought help fromthe district court as to howto proceed with his

case.

A district court may sua sponte dism ss an action for

failure to prosecute or to conply with any court order. Fed. R

Cv. P. 41(b); MCullough v. Lynaugh, 835 F.2d 1126, 1127 (5th

Cir. 1988). A sua sponte dismssal by the district court

pursuant to Rule 41(b) nust be upheld on appeal unless the court
determ nes that the district court abused its discretion in

choosing that sanction. |d.



Al t hough there is no general exhaustion requirenent for
8§ 1983 cases, Congress created a |imted exhaustion requirenent
for adult prisoners bringing actions pursuant to 8 1983 in the
Cvil Rights of Institutionalized Persons Act (CRIPA), 42 U S. C
§ 1997e. Patsy v. Board of Regents of State of Florida, 457 U S

496, 507-08 (1982). |If the court orders exhaustion of
adm nistrative renedies, then 8 1997e provides that the court may
continue the case for a period "not to exceed ninety days" to

requi re exhaustion. Rocky v. Vittorie, 813 F.2d 734, 736 (5th

Cr. 1987). A district court may dismiss a suit under § 1997e
after determning that the prisoner failed to nmake a good faith

attenpt to exhaust his admnistrative renedies. Marsh v. Jones,

53 F.3d 707, 710 n.7 (5th Gr. 1995).

The stay order advised Pinkney that he could conply with the
order either by filing a certificate show ng that he had
exhausted his admnistrative renedies or by filing a statenent
that he had attenpted, in good faith, to obtain the certificate
but had been unable. Pinkney tinely submtted a statenent to the
court detailing his good faith effort to secure the certificate
and requesting that the court lift the stay or further advise him
how to proceed. Pinkney’ s subm ssion conplied with the order,
therefore, the district court’s dism ssal of the conpl aint
W t hout expl anati on was an abuse of discretion.

Accordi ngly, we VACATE and REMAND



