IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60202
Summary Cal endar

SCOITY D. WH TE,
Pl aintiff-Appellee

ver sus

LYNN BOYTE, Individually and
as Sheriff of Lincoln County,
M ssi ssi ppi,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(3:94-CV-114- W5)

May 22, 1997
Bef ore GARWOOD, JOLLY AND DENNI'S, Circuit Judges.”

GARWOOD, Circuit Judge:

Plaintiff-appellee Scotty White (White) filed this M ssissippi
| aw di versity suit agai nst defendant-appellant Lynn Boyte (Boyte),
Sheriff of Lincoln County, Mssissippi, alleging that Boyte was
negligent in allowing inmates at the Lincoln County jail to assault
Wiite while he was injail for failing to appear at his arrai gnnment

on the charge of driving while under the influence of al cohol. The

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



jury returned a verdict in favor of Wiite and awarded hi m $50, 000
i n damages for future disability and i npairnent. For the follow ng

reasons, we reverse.

Facts and Proceedi ngs Bel ow

Wiite, a citizen of Louisiana, was arrested on May 22, 1993,
in Lincoln County, Mssissippi, for driving while under the
i nfl uence of alcohol. To avoid waiting in jail until the date of
his arraignment, Wite made bail by obtaining a bond from Jim
Ladewi g (Ladewi g), a bondsman. After nmaking the bail paynent, he
was rel eased fromjail. He was scheduled to return to court on May
28, 1993. Wen Wiite failed to show up for his arraignnent,
Ladewi g obtai ned an arrest warrant on White for contenpt of court.
On June 7, 1993, Ladewig arrested Wite and brought him to the
Lincoln County jail. He was placed in a cell onthe first floor of
the jail, which was used to tenporarily hold pre-trial detainees.
At approximately 10:00 p.m, he asked a trusty if he could have a
mattress and take a shower. The trusty took himupstairs to the
cells on the second floor of the jail, which held both pre-trial

det ai nees and convi cted fel ons.

Wite was placed in the cell wth George Dubois, an
acquai ntance of his. Once in the cell, Dubois approached Wite and
accused him of stealing his car and itens from his house. An

altercation arose between Wite and Dubois, at which point two of



the inmates, Alie Porter (Porter) and R cky Adans (Adans), began
punching Wiite in the face. Porter, who was weari ng conbat boots,
kicked White in the head, chest, and ribs. O her i nmates,
i ncluding Cedric Watson (Watson) and Steven Wllians (WIIians),
t ook White’'s noney and punched and ki cked himin the face and ri bs.
Throughout the night, the inmates repeatedly assaulted Wiite. As
a result of the assaults, Wite suffered serious injuries to his
right eye and ear.!?

The next norning, when the trusties brought breakfast to the
cell area, one of the trusties noticed the injuries to Wite' s head
and asked himif anything had happened to him Afraid that the
inmates would retaliate against him for disclosing what had
happened, Wite replied that he had sustained his injuries before
arriving at the jail. After eating breakfast, the inmates went
back to sleep, at which tinme Wiite clandestinely used a pay phone
which was |ocated inside the cell area to call his nother,
requesting that she get himout of jail. Later that norning, a
jailor came to the cell area and renoved Wite from the cell.
White told an investigator with the Lincoln County Deputy Sheriff
that he had been beaten in the cell. After being interviewed he
was taken to a hospital energency room where he was treated for
his injuries.

On March 8, 1994, White filed this suit in the United States

. The five inmates subsequently pleaded guilty to assault and
robbery on Wite.



District Court for the Southern District of M ssissippi, Jackson
Division, alleging that under M ssissippi |law Sheriff Boyte was
negligent and legally responsible for White’s injuries at the hands
of other inmates (1) by placing himin a cell with individuals who
Boyte knew were dangerous and (2) by failing to maintain a proper
| ookout or nonitoring of Wite' s cell during the tine of the
al | eged assault.? The jury rejected Wiite's first negligence
claim but returned a verdict in favor of Wite on his second
claim The jury awarded Wite $50,000 for future disability and
inpairment. Boyte then filed his notice of appeal to this Court.
Anal ysi s

Boyte’'s primary argunent on appeal is that the district court

erred in failing to grant his notion for judgnent as a matter of

| aw based on state lawqualified i munity.® Under M ssissippi |aw,

2 Jurisdiction was grounded in diversity, Boyte being a citizen
of Mssissippi and Wiite a citizen of Louisiana. No federal clains
are invol ved.

3 Alternatively, Boyte nmaintains the court erred in denying his
request that the jury be instructed that if it found that Boyte did
not substantially exceed his authority as sheriff or commt an
intentional tort against Wiite, Boyte could not be liable for
Wiite's damages. Boyte’'s proposed jury instruction on qualified
immunity read as foll ows:

“The Court instructs the jury that Sheriff Lynn
Boyte’'s duties with regard to the housing of inmates in
the Lincoln County jailer [sic] are discretionary in
nature and, as a consequence, he is entitled to the
protection of qualified inmunity. The law relegates to
all sheriffs the power of personal deliberation, decision
and judgnent in the performance of his duties as they
relate to prisoners. This discretionentitles a sheriff
to qualified imunity so long as he does not

4



governnent officials who are sued for damages in a civil action
enjoy qualified imunity fromtort liability unless they breach “a
| egal duty [that] causes injury and (1) that duty is mnisterial in
nature, or (2) that duty involves the use of discretion and the
governnental actor greatly or substantially exceeds his authority
and in the course thereof causes harm or (3) the governnenta
actor commts an intentional tort.” Evans v. Trader, 614 So.2d
955, 957 (Mss. 1993) (citations omtted); see also Wbb v.
Jackson, 583 So.2d 949-50 (Mss. 1991). A mnisterial duty or
function is one which has been “positively inposed by law and its
performance required at a tine and in a nmanner or upon conditions
which are specifically designated, the duty to perform under the
conditions specified not being dependent upon the officer’s
judgnent or discretion.” Sorey v. Kellet, 849 F.2d 960, 963 (5th
Cir. 1988); see al so Mohundro v. Alcorn County, 675 So.2d 848, 853

(Mss. 1996); Wstbrook v. Cty of Jackson, 665 So.2d 833, 837

substantially exceed his authority or intentionally harm
soneone.

If you find from a preponderance of the credible
evidence in this case that Sheriff Lynn Boyte did not
substantially exceed his discretionary authority or
intentionally conmt harmto the Plaintiff, Scotty Wite,
then it is your sworn duty to return a verdict in favor
of Sheriff Lynn Boyte.”

As we sustain Boyte’'s claimthat he was entitled to qualified
imunity as a matter of |law, we need not actually reach this issue.
However, as our discussion reflects, even if there were a fact
i ssue on qualified imunity, the failure to grant this instruction
woul d doubt| ess be reversible error.

5



(Mss. 1995); Wonble By and Through Havard on Behal f of Wnble v.
Singing River Hosp., 618 So.2d 1252, 1265 (M ss. 1993); Barrett v.
MIler, 599 So.2d 559, 567-68 (M ss. 1992); MFadden v. State, 580
So.2d 1210, 1217 (M ss. 1991); Sykes v. Grantham 567 So.2d 200,
211-12 (M ss. 1990).

Qualified immunity protects only those public officials
engaged in discretionary decision nmaking. See, e.g., Region VII,
Mental Heal th- Mental Retardation Center v. |saac, 523 So.2d 1013,
1016-18 (M ss. 1988) (holding that conm ssioners were acting in
their discretionary role in establishing supervised apartnent
program and were therefore imune fromliability for death of a
client stabbed by his roommte); Davis v. Little, 362 So.2d 642,
644-45 (Mss. 1978) (holding that supervisor charged wth
negligence while driving county-owned truck was not entitled to
qualified inmmunity as the act of driving a vehicle did not involve
of ficial discretionary decision-nmaking process).

Both of the clains brought by Wite were grounded in
negl i gence. Because negligence is not an intentional tort, Boyte
is entitled to qualified imunity unless his duty in maintaining
the safety of his jail can be classified as a mnisterial duty or,
if the duty was discretionary, that he substantially exceeded his
authority. See Wbb, 583 So.2d at 950.

Clearly, Boyte' s duties respecting mai ntenance of jail safety

were discretionary, not mnisterial. He had broad discretion in



maki ng decisions and formulating policies regarding safety and
protection of inmates in his jail. See MQueen v. WIIlianms, 587
So.2d 918, 922 (M ss. 1991) (holding that sheriff’s duty to “safely
keep in the jail of his county all persons commtted by order of
[the] courts” was discretionary in nature). Boyte’'s policy
deci si ons, such as decisions regarding where to place i nmates and
how often jailers and trusties were to check on the i nmates, were
not gui ded by any statute, guideline, or procedure. |ndeed, Wite
did not present any evidence at trial that denonstrated that
Boyte’s duty involved no discretion. ld.; see also MFadden v.
State, 542 So.2d 871, 880-81 (Mss. 1989) (holding that
Comm ssioner and Superi nt endent at the M ssissippi State
Penitentiary had broad discretion in matters relating to prison
oper ati ons, i ncluding assignnent, pl acenent , housi ng, and
classification of inmates).

I n support of his argunent that Boyte's duties with respect to
mai ntai ning safety inthe jail were mnisterial, Wite cites M ss.
Code Ann. § 19-25-35. The M ssissippi statute, however, only
generally requires that the sheriff “take into his custody, and
safely keep, in the jail of his county, all persons commtted by

order of [the] courts The statute does not positively
direct or specifically designate the sheriff’s specific duties vis-
a-vis jail safety policies and procedures. Cf. Coplin v. Francis,

631 So.2d 752, 755 (Mss. 1994) (holding that construction of



county road bridges in accordance with specifications mandated by
M ss. Code Ann. 8§ 65-21-1 was mnisterial in nature, thus precluding
supervisor fromraising qualified imunity).

In addition to the M ssissippi statute, Wiite also relies on
Farnmer v. State for Use of Russell, 79 So.2d 528 (Mss. 1955). 1In
Farnmer, the wi dow of a prisoner who died while in the sheriff’s
custody sued the sheriff, arguing that the sheriff failed, after
repeated requests from the prisoner, to take the prisoner to a
doctor to receive treatnment for serious stomach ul cers that caused
his death. The M ssissippi Suprene Court held that the sheriff was
liable for the prisoner’s death because he negligently failed to
provi de reasonable care to the prisoner.

White's reliance on Farnmer is msplaced. Farner was deci ded
before the doctrine of qualified imunity was fully devel oped by
the M ssissippi courts. Since Farnmer, the M ssissippi courts have
substantially clarified the qualified imunity doctrine. See,
e.g., Bogard v. Cook, 586 F.2d 399, 415 (5th G r. 1978) (expl aining
that “[Farnmer and its progeny] were decided prior to Scheuer v.
Rodes,[94 S. . 1683 (1974),] at a tinme when the doctrine of
qualified imunity was in its appellate court infancy.”), cert.
denied, 100 S.Ct. 173 (1979). Moreover, it does not appear that
the qualified imunity issue was raised by the parties or

considered by the court in Farner, as the court did not nention or



di scuss qualified i munity anywhere in its opinion.*

Finally, the evidence reflects that Boyte did not
substantially exceed his discretion in any way. To the contrary,
t he undi sputed evidence at trial established that Boyte acted well
wthin his discretion in inplenmenting a policy that required the
jailers on duty to check periodically on the innmates. Boyt e
testified that the jailers on duty were required to check on the
inmates on a periodic basis, and Trusty Carol Britt and Jailer
Retha Bates testified that the policy at the jail was to check on
i nmates during the night once every thirty to forty-five m nutes.
Although it is unclear whether any of the jailers or trusties
actual ly checked the inmates the particul ar night Wite was beaten
in his cell, we cannot say that there is any evidence that Boyte
greatly exceeded his discretion in establishing jail policy in

t hese respects or in any other relevant particular.?®

4 The Farnmer court did discuss the applicability of judicial-
type inmmunity. However, the court found that the imunity did not
apply because the sheriff failed to take the necessary initial
steps of exam ning the prisoner before formng an opinion as to
whet her the prisoner needed nedical attention. Wt hout any
exam nation, the court opined, the sheriff could not claimthat his
“failure to call a doctor was because of any opinion, judicial or

ot herwi se, forned by the sheriff . . . that the prisoner did not
need nedical care.” Farmer, 79 So.2d at 530.
5 Boyte raises other argunents in his brief, including

conplaints that the jury failed to followthe court’s instructions
and that the court should have excluded the testinony of one of
Wiite's expert wtnesses. Because we conclude that Boyte is
entitled to qualified imunity, we need not address the nerits of
t hese argunents.



Concl usi on

For the foregoi ng reasons,

the judgnent of the district court

REVERSED.
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