IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-60153
Summary Cal endar

DARI LE JOHNSON,
Peti ti oner- Appel | ant,

VERSUS

RAYMOND ROBERTS and M KE MOCRE,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(4:96-CV-32-S-D)

July 1, 1996
Before SM TH, BENAVI DES, and DENNI'S, C rcuit Judges.

PER CURI AM *

Daril e Johnson appeals the dism ssal, for failure to exhaust
state renedies, of his petition for wit of habeas corpus filed
pursuant to 28 U S.C. § 2254. W vacate and remand for further

factual devel opnent.

Pursuant to 5THAOGR R 47.5, the court has determned that this opinion
shoul d not be published and is not precedent except under the limted circum
stances set forth in 5THAOQR R 47.5.4.



l.

Johnson is a M ssissippi state prisoner whose appeal of
his conviction is still pending. In January 1996, he filed this
f ederal habeas petition, alleging various constitutional chall enges
to his state conviction. He also contended that the M ssissippi
Suprene Court had not yet decided his appeal and that the | engthy
(twenty-four nonths since conviction) delay he experienced was so
excessive as to wai ve the requirenent that he exhaust his avail abl e
state renedi es before seeking federal habeas relief.

Accordi ng to Johnson, the appeal record and the state’s bri ef
eventually were filed with the state suprene court and, in Decenber
1994, his counsel filed a notion for oral argunent. Johnson
averred that since that date, the M ssissippi Suprene Court had not
deci ded hi s appeal, despite several letters fromhi mconpl ai ni ng of
the delay. Johnson also stated that the delay had not been due to
any negligence on his part.

Before service of process, the district court dismssed
Johnson’s petition wthout prejudice for failure to exhaust
available state renedies, stating that “[while petitioner’s
frustration wth the tinme required for his appeal is understandable
it is neither wunusual nor inordinate.” The court issued a

certificate of probable cause (“CPC') to appeal.!?

1 On April 24, 1996, the Antiterrorismand Effective Death Penalty Act of

1996, 142 Cong. Rec. H3305-01 (1996), whi ch cont ai ns anendnent s t o t he habeas cor pus
statutes, was signedintolaw. The anended 28 U. S. C. § 2253 requires a “certificate
(continued...)



1.

Johnson contends that the district court erred by determ ning
that the delay he has experienced in the M ssissippi appellate
process was not wunusual or inordinate. Johnson repeats the
contentions that he has done nothing to cause the delay and that
the del ay has been so excessive that it is sufficient to waive the
requi renent that he exhaust his available state renedies before
filing for federal habeas relief.

In general, before a state prisoner nmay seek federal habeas
relief, he nust exhaust available renedies. See 28 U S C
8§ 2254(Db). The exhaustion requirenment reflects federal-state
comty concerns. Picard v. Connor, 404 U S. 270, 275 (1971)
Exhaustion normally requires only that the federal claimwas fairly
presented to the highest court of the state, either on direct
reviewor in a post-conviction attack. Carter v. Estelle, 677 F. 2d
427, 443 (5th Cir. 1982), cert. denied, 460 U. S. 1056 (1983). The

exhaustion doctrine does not apply, however, when the state system

(. ..continued)
of appeal ability,” rather than a CPC, for appealingthe denial of a § 2254 petition.
At thistine, issues of theretroactivity andinterpretation of the anendnents are
uncertain. Wthout anexplicit statutory requirenent that the anendnents shoul d be
appliedto pending appeal s, or a decision fromthis court interpretingthe statute
as requi ring such application, we assune that adistrict court’s order granti ng CPC
is still effective.

The new statute also retains the provision that a § 2254 petition can be
granted, absent exhaustion, if “there is an absence of avail able State corrective
process” or if “circunstances exi st that render such process i neffectiveto protect
the rights of the applicant.” 142 Cong. Rec. H3305-1, & 104, Section 2254
Amendnents; 28 U. S. C. § 2254. Because there i s no apparent change to the situations
in which exhaustion would not apply, we have applied existing |aw regarding
exhaustion wai vers.



inordinately and unjustifiably delays review so as to i npinge upon
a petitioner’s due process rights. Deters v. Collins, 985 F.2d
789, 795 (5th Gir. 1993).

“I'n determning whether a delay of a prisoner’s appeal
vi ol at es due process, this court |ooks to the factors set forth in
Bar ker v. Wngo, 407 U.S. 514, 530 (1972).” Bailey v. Scott,
No. 94-10917, at 3 (5th Gr. May 24, 1995) (unpublished); see also
United States v. Bernea, 30 F.3d 1539, 1568-69 (5th Gr. 1994)
(citing Rheuark v. Shaw, 628 F.2d 297, 302-04 (5th Cr. 1980),
cert. denied, 450 U. S. 931 (1981)), cert. denied, 115 S. C. 1113,
and cert. denied, 115 S. C. 1824 (1995). The factors are the
length of the delay, the reasons for the delay, the defendant’s
assertion of his right, and the prejudice to the defendant
occasi oned by the delay. Bailey, at 3.

The first Barker factorSSthe length of the delaySSis a
threshold requirenent. “Until there is sone delay which is
presunptively prejudicial, there is no necessity for inquiry into
the other factors that go into the balance.” Barker, 407 U S. at
530. W have held that a fifteen-nonth delay in transcript
preparation in the state appellate process, Rheuark v. Wade, 540
F.2d 1282, 1283 (5th Gr. 1976); a sixteen-nonth delay in the
appel l ate process between conpletion and actual filing of the
record, Shelton v. Heard, 696 F.2d 1127, 1129 (5th Cr.), nodifi ed,

707 F.2d 200 (5th Cr. 1983); and a twenty-nonth delay in the state
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appel | at e process transcri pt preparation, Rheuark v. Shaw, 628 F. 2d
at 302, are sufficient to waive the exhaustion requirenent and to
constitute a deprivation of due process. W also have consi dered
a one-year delay in the consideration of a state habeas corpus
petition, Breazeale v. Bradley, 582 F.2d 5, 6 (5th Gr. 1978), to
be an excessive delay wai ving the exhaustion requirenent.?

Whet her the delay is in the state direct appeal process or in
the routes of post-conviction relief is of no significance.
Rheuar k, 540 F.2d at 1283. One caveat is that petitioners who have
contributed to the excessive delay cannot conplain of the del ay
they caused, and, thus, wll not be excused from neeting the
exhaustion doctrine. Deters, 985 F.2d at 795.

The M ssissippi Suprenme Court has confirmed that briefing in
Johnson’ s appeal was conpl eted on Septenber 15, 1994. The case is
nowin the clerk’s office waiting to be placed on the docket, after
which that court will consider the case. Cases are put on the
docket in the order in which their briefing schedules are com
pl eted, and Johnson’s case will be assigned to the docket when its
turn comes. During this tinme, Johnson has filed a pro se appell ate
brief that was carried wth the case and a notion to anend that was

denied in February 1995, but apparently these filings have not

2 Additional cases in which we have found that delay in the state
proceedi ngs have rendered the exhaustion requirenment neaningless include a
seventeen-nonth delay in consideration of a habeas corpus petition by a state
court, St. Jules v. Beto, 462 F.2d 1365, 1366 (5th Cr. 1972); and a ni neteen-
nonth delay by a state court in considering a defendant’s notion for review of
his conviction, Dixon v. Florida, 388 F.2d 424, 425-26 (5th Cr. 1968).
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del ayed t he appeal process.

When Johnson fil ed his federal habeas petition, he had al ready
wai ted approximately sixteen nonths from the tine briefing was
conpleted for his case to be placed on the docket for consideration
by the state suprene court. |t has now been approximtely twenty
mont hs since his case becane eligible to be placed on the docket.

The delay in considering Johnson’s appeal definitely appears
to fall within the range we have previously considered to be
i nordi nate and excessive for excusing the requirenent to exhaust
state renedies before filing federal habeas petitions. See
Shelton, 696 F.2d at 1129; Breazeale, 582 F.2d at 6. There al so
does not appear to be any evidence that Johnson has caused the
delay so as to preclude the waiver of the exhaustion requirenent.
See Deters, 985 F.2d at 795.

If, on the other hand, the delay is justifiable, there is no
reason to excuse the exhaustion requirenent. See Di xon, 388 F.2d
at 426 (remand for determ nation whether delays were justifiable;
if delays were justifiable, petition should be dismssed for
failure to exhaust state renedies). Because the district court
di sm ssed Johnson’s petition for failure to exhaust state renedi es
before service of his petition, there has been no opportunity for
factual devel opnent to determ ne whether the delay is justifiable.

Accordi ngly, the judgnent is VACATED and REMANDED f or furt her

factual devel opnent regarding whether delay in considering



Johnson’s appeal of his state conviction is justifiable. If the
del ays are not justifiable, the district court shall proceed to a

hearing on the nerits of the habeas petition. See FED. R APP.

P. 34(a).



