IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60063
Summary Cal endar

FREDERI CK BELL
Pl ai ntiff-Appellant,

ver sus

WESTON BI RDSONG, JI MW D. BECK; HOMVER DALE TRUSSELL;
CHRI STOPHER C. HANKINS; CECIL SHELTON, FRED CARVER
KIRK FORDI CE; EDDIE M LUCAS;, EDWARD HARGETT,

SUPERI NTENDENT, M SSI SSI PPl STATE PEN TENTI ARY,;

M SSI SSI PPl DEPARTMENT OF CORRECTI ONS; ROGER COCK
J.J. STREETER,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of M ssissipp

(4: 94- CV- 290- S- 0)

July 26, 1996
Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.”’
PER CURI AM
Plaintiff-appellant Frederick Bell (Bell), a prisoner in the
M ssi ssi ppi Departnent of Corrections (MDOC), proceeding pro se and
in forma pauperis, filed this civil rights suit alleging that his

living conditions at the MXOC anmount to cruel and unusual

"Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



puni shment. On June 14, 1995, a magi strate judge ordered that Bell
“Iin good faith . . . attenpt to exhaust” his available prison
admnistrative renedies within the next 90 days and obtain a
certificate from the prison Adm nistrative Renmedy Program (ARP)
stating that he had exhausted his adm nistrative renedi es or that
within 150 days he file a statenent that he had attenpted to obtain
such a certificate, but had not been furnished with one. The order
provided that, if Bell did not “reasonably and in good faith

attenpt to exhaust his admnistrative renedies,” his suit would be
di sm ssed with prejudice.

Bell filed a statenment with the court wthin 90 days of the
order indicating that he had submtted a copy of the court’s order
and a copy of his conplaint to the prison legal clains
adm ni strator requesting redress of his grievances, but that he had
not received a response. He further stated that “under the present
operation of the ARP Program” he was wunable to obtain a
certificate of conpletion. He requested the court’s advice as to
what to do next.

Not hing further transpired until on Decenber 11, 1995, the
district court, sua sponte, determ ned that nore than 150 days had
passed and that Bell had failed to conply with the court’s order.
The court dism ssed Bell’s suit wi thout prejudice, pursuant to Fed.
R Cv. P. 41(b), for failure to conply with an order of the court
and for failure to prosecute. The court’s order does not indicate

that the court had read or considered Bell’s response, and stated

that its earlier order had required Bell “to exhaust the avail able



state renedies” and file a certificate showng that he “hald]
exhausted the adm nistrative renedies.”

District courts have discretion to require an inmate to
exhaust his admnistrative renedies before entertaining a suit in
federal court. 42 U.S.C. 8§ 1997e(a)(1l); Rocky v. Vittorie, 813
F.2d 734, 736 (5th Cr. 1987). Prisoners ordered to exhaust
adm ni strative renedi es nust do so even if they perceive the prison
grievance system to be inadequate. See Marsh v. Jones, 53 F.3d
707, 710 (5th Cr. 1995).

Before dismssing a civil rights suit for failure to exhaust,
however, the district court should consider whether the prisoner
“reasonably and in good faith pursued his adm nistrative renedi es.”
| d. Whet her the district court in the instant case gave such
consideration to Bell is unclear inasnmuch as the court does not
acknowl edge in its order of dismssal Bell’'s statenent that he
attenpted to exhaust his adm nistrative renedies.

Bell's statenent to the court indicated that he submtted his
conplaint to the | egal clains adjudicator at the prison within one
week of the court’s order. I n Rocky, the court noted that the
prisoner in that case, |like Bell, at least initially pronptly
attenpted to secure relief fromthe prison authorities. Rocky, 813
F.2d at 736. The Rocky court remanded the case and instructed the
district court to give the prisoner the opportunity to present
evi dence i n support of his contention that he had nade a good faith
attenpt to exhaust his admnistrative renedies. The sane result

shoul d obtai n here.



Foll ow ng Rocky, we vacate the district court’s dism ssal
order and remand the cause in order to allow Bell the opportunity
to make a showng to the district court in support of his
contention that he had reasonably and in good faith attenpted to
exhaust his admnistrative renedies as required by the nagistrate

j udge’ s order.

VACATED and REMANDED



