UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96- 60054
Summary Cal endar

MYRA LEI GH,
Plaintiff -Appellant,
vVer sus
WAL- MART STORES, |INC.; LONNI E LUKER

Def endants - Appel |l ees.

Appeal fromthe United States District Court for the
Southern District of M ssissippi
(3:95-CV-3)

June 27, 1996
Before SM TH, BENAVI DES and DENNI'S, Circuit Judges.

BENAVI DES, Circuit Judge:”

In this "slip and fall" case, Mra Leigh appeals from a
summary judgnent granted in favor of defendants Wal-Mart Stores,
Inc. and store nmanager Lonnie Luker. W affirm

On June 27, 1993, while shopping with her husband at a Wl -
Mart, Leigh stepped into a puddle of a cleaning product and sli pped

and fell to the floor. Leigh alleges that the spill was caused by

"Pursuant to Local Rule 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



a leak fromthe bottomof a bottle of Pine Fresh that had fallen to
the floor, cracked, and was |ater replaced on the nerchandi se
di splay. Leigh sued Wal -Mart and the store manager in M ssissipp
state court alleging: 1) negligence in allow ng the puddl e to exi st
on the prem ses; and 2) negligent display of nerchandi se. WAl -Mart
renoved to federal court on the basis of diversity.

The district court granted summary judgnent for the defendants
on both clainms. The court found that Leigh could not prevail on
the premses liability clai mbecause the summary judgnent evi dence
reflected that the puddle was not created by a Wal-Mart enpl oyee
and Wl -Mart had neither actual nor constructive notice of the
spill. The court rejected the negligent display claimon the basis
that there was no evidence that the display was unreasonably safe
and, even if the there was negligent display, the display was not
the proxi mate cause of Leigh's injuries. Leigh now appeals.

We reviewa sunmary j udgnent under wel | - establ i shed st andards.

Bl akeney v. lLomas Info. Sys., Inc., 65 F.3d 482, 484 (5th Grr.

1995), cert. denied, 116 S. C. 1042 (1996); see Sterling Property

Managenment, Inc. v. Texas Commerce Bank, Nat'l Ass'n, 32 F. 3d 964,

966 (5th Cir. 1994).

To recover for negligence, Leigh has the burden of
establishing that Wal-Mart had a legal duty to Leigh, Wl-Mart
breach the duty, and that she sustained injuries proxinmately

resulting fromthe breach. See Hardy v. K Mart Corp., 669 So.2d

34, 37-38 (Mss. 1996). |In the context of a "slip and fall" claim



Lei gh nmust produce evidence that: 1) a negligent act of Wal-Mart
caused her injury; or 2) Wal-Mart had actual know edge of the
dangerous condition; or 3) the dangerous condition existed |ong
enough to inpute constructive know edge. 1d. at 38.

Summary judgnent was appropriate in this case. As to the
"puddl e claim" there was no evidence that an enpl oyee of WAl - Mart
caused the spill. Simlarly, there is no sunmary judgnent evi dence
that Wal-Mart had actual know edge of the spill. In fact,

assi stant manager Brian Magee testified that he wal ked t hrough the

area two to three mnutes before the fall and saw no spill. Leigh
specul ates that the spill nust have been on the floor |ong enough
to constitute constructive knowl edge because of the spill's size!?

and the small crack in the bottom of the |eaky bottle. As the
district court properly noted, Leigh's conjecture on this issue
does not anobunt to evidence sufficient to wthstand sunmary
judgnent. We do not indulge in presunptions on the Iength of tine
an unsafe condition may have existed; a plaintiff nust present

specific evidence on this point. D ckens v. Wal-Mart Stores, Inc.,

841 F. Supp. 768, 771 (S.D. Mss. 1994). Lei gh presented no
evidence as to the length of tinme the spill was present. I n
contrast, WAl -Mart presented sworn testinony that the spill was not
there just mnutes before the accident. Consequently, there is no

summary judgnent evidence sufficient to establish constructive

. Leigh's husband testified that the spill was three to four
feet in dianeter after Leigh had falleninit. Ms. Leigh offered
no testinony as to the size of the spill.
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noti ce.
Simlarly, the negligent display claimcannot survive sunmmary
judgnent. The owner of a business is not an insurer against all

injuries. MWller v. Dixieland Food Stores, Inc., 492 So.2d 283,

285 (Mss. 1986). Wal-Mart's duty as a business owner is to keep
the prem ses reasonably safe and, when not, to warn of dangers not

in plain view McGovern v. Scarborough, 566 So.2d 1225, 1228

(Mss. 1990). Wiile Leigh presented evidence of alternative
di spl ay techni ques, there is no summary judgnent evi dence that Wl -
Mart's display was unreasonable. | nstead, Wal-Mart presented
testinony that reasonable care was properly exercised.
Additionally, there is no question that the display at issue was
clearly in plain view

Mor eover, even assum ng arguendo that the nerchandi se was
di spl ayed i n a negligent fashion, Leigh cannot denonstrate that the
display was the proximate cause of her injuries. The proximate
cause of an injury is that cause which in natural and conti nuous
sequence unbroken by any intervening cause produces the injury.

Gisham v. John Q lLong V.F.W Post, 519 So.2d 413, 417 (M ss.

1988). As the district court properly noted, this is not a case
where Lei gh knocked over the display and becane injured. Rather,
Lei gh asserts that sonehow a bottle dropped, becane cracked, and
was replaced on the display. G ven this intervening cause, the
manner of di spl ay cannot be characterized as the proxi mate cause of

her alleged injuries.



Finally, Leigh's reliance on Hardy is m spl aced. | n Hardy,
the M ssissippi Suprenme Court reversed a summary judgnent granted
in favor of a business owner involving aslip and fall. Unlike the
instant case, in Hardy there was conflicting sunmary judgnent
evi dence as to whet her enpl oyees of the store had actual know edge
of the spill. 669 So.2d at 39. Addi tionally, the assistant
manager testified that stacking paint cans higher than three | ayers
was unsafe; there was evidence that displays in the store were
stacked five levels high. [d. at 38. Consequently, there was sone
evi dence of adm ssion of breach of care. The M ssissippi Suprene
Court, applying the M ssissippi state summary judgnent standard,
concluded that the trial court had insufficiently conplete facts
before it thereby precluding summary judgnent. 1d. |In contrast,
Lei gh has presented no sumrmary judgnent evi dence to contradi ct Wal -
Mart's evidence that negates the negligence clains. Hardy is
therefore easily distinguishable fromthe instant case.

The judgnent of the district court is AFFI RVED



