IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60049
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
GENE ARMOND BERTHI AUME,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
USDC No. 3:95CR40LN-2
Cct ober 23, 1996

Before PCOLI TZ, Chief Judge, and JOLLY and H G NBOTHAM GCircuit Judges.
PER CURI AM *

Cene Berthiaune appeals his sentence for bank robbery,
contendi ng that the two-1evel enhancenent in his base offense
| evel for obstruction of justice violates doubl e jeopardy.
Qur review of the record and the briefs of the parties convinces
us that double jeopardy is not inplicated. Berthiaune’'s

i ndi ctment on the escape-from custody offense cannot constitute

former jeopardy barring sentencing for the instant bank-robbery

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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of fense because, at the tine he pleaded guilty to the bank
robbery charges and was sentenced therefor, Berthiaune had not

been tried for escape. See Serfass v. United States, 420 U S

377, 390-91 (1975). Thus, double jeopardy is not inplicated.
Bert hiaune’ s sentence is affirned.

AFFI RVED.



