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PER CURI AM *

Herman Barnes appeals the dismssal of his federal habeas
corpus petition challenging his convictions in Mssissippi state
court. We affirm

Her man Barnes was convicted in separate trials of two counts

of capital nurder and was sentenced to two consecutive terns of

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



life inprisonnent. Barnes appealed his convictions to the
M ssi ssi ppi Suprene Court claimng, inter alia, that his confession
was i nvoluntary and extracted in violation of his rights under the
Fourth, Fifth, Sixth, and Fourteenth Amendnents. The M ssissipp
Suprene Court affirnmed both convictions without witten opinion.
Barnes v. State, 507 So.2d 380 (M ss. 1987); Barnes v. State, 506
So.2d 977 (Mss. 1987).

Barnes fil ed a federal habeas petition with the district court
under 28 U . S.C. 8§ 2254. At the nmmgistrate judge's recomendati on,
the district court dismssed the petition with prejudice on the
ground that all of Barnes's clains were barred by Stone v. Powel |,
428 U. S. 465, 96 S. C. 3037, 49 L. Ed. 2d 1067 (1976) (holding
that Fourth Amendnent clains may not be raised in federal habeas
corpus proceedings if there was full and fair opportunity to
litigate in state court). W affirmed the district court's
di sposition with respect to Barnes's Fourth Amendnent cl ains but
remanded his clains under the Fifth, Sixth, and Fourteenth
Amendnents for a determ nation of whether Barnes had exhausted his
renedies in state court and, if so, whether his clains were
meritorious.

The magistrate judge found that Barnes had exhausted his
renedies in state court, but determ ned that his confession was
voluntary and that he properly waived his Sixth Anendnent right to

counsel . The district court adopted the nmmgistrate judge's



recommendation and dism ssed Barnes's petition. W granted a
certificate of probable cause for appeal.! Barnes challenges the
dism ssal of his petition on the grounds that his confession was
involuntary, that it was procured in violation of his Fifth and
Sixth Anmendnment rights to counsel, that the delay between his
arrest and presentation to a nmagistrate judge violated a |liberty
interest created by state law, and that the district court judge
was prej udi ced agai nst hi mand shoul d have recused hi nself fromthe
pr oceedi ngs.

Barnes first contends that his confession was involuntary due
to the conditions of his confinement? and the fact that nore than
eighty hours passed between his arrest and initial appearance
before a magistrate judge. W disagree.

The Fourteenth Amendment bars adm ssion of confessions at
trial unless they are offered freely, voluntarily, and w thout
conpul sion or inducenent. Wthrowv. WIllians, 507 U S. 680, 688-
90, 113 S. . 1745, 1751-52, 123 L. Ed. 2d 407 (1993). Federa
courts look at the totality of the circunstances to determ ne

whet her a confession was the product of the accused's free and

1 We granted Barnes’s request for a certificate of probable cause (CPC)
on June 5, 1996. On April 24, 1996, the President signed the Antiterrorismand
Effective Death Penalty Act (AEDPA), which anended 28 U.S.C. § 2253(c)(1) to
require that a petitioner obtain a certificate of appealability (COA) prior to
appeal in habeas corpus proceedings, rather than a CPC as previously required.
In Drinkard v. Johnson, 97 F.3d 751, 756 (5th Cr. 1996), we held that the
standard governing the issuance of a COA is the same as that for a CPC
Therefore, we shall treat Barnes’s CPC as a COA

2 Bar nes argues general ly that he was detained “incommuni cado” wi t hout

access to visitors or an attorney.
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rational choice. [Id. at 689, 113 S.C. at 1751; United States v.
Rogers, 906 F.2d 189, 190 (5th Gr. 1990). “[No single event is
sufficient to place the stanp of involuntariness on [a defendant’ s]
confessions.” Jurek v. Estelle, 623 F.2d 929, 940 (5th G r. 1980)
(en banc), cert. denied, 450 U. S. 1001, 101 S. C. 1709, 68 L. Ed.
2d 203 (1981), and cert. denied, 450 U. S. 1014, 101 S. C. 1724, 68
L. Ed. 2d 214 (1981).

Al t hough a delay of nore than forty-eight hours between an
arrest and probabl e cause hearing is a presunptive violation of the
Fourth Amendnent, County of Riverside v. MlLaughlin, 500 U S. 44,
57, 111 S. . 1661, 1670, 114 L. Ed. 2d 49 (1991), the delay is
only one aspect of the totality of the circunstances a court should
consi der when assessing the voluntariness of the confession under
the Fifth and Fourteenth Amendnents. West v. Johnson, 92 F.3d
1385, 1404-05 (5th Gr. 1996). |In assessing such clains, we nust
determ ne whether there is a causal connection between the del ay
and the confession. De La Rosa v. Texas, 743 F.2d 299, 303 (5th
Cr. 1984), cert. denied, 470 U.S. 1065, 105 S. . 1781, 84 L. Ed.
2d 840 (1985).

Whet her a confession is voluntary is a m xed question of |aw
and fact. WIllians v. Maggi o, 727 F.2d 1387, 1390 (5th Gr. 1984).
Whil e this appeal was pending, Congress enacted the AEDPA, which
nmodi fied the standard of review for such questions in habeas

petitions. Section 2254(d)(1) now provides that we may grant an
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application for wit of habeas corpus only if the state court’s
di sposition of a mxed question of law and fact “resulted in a
decision that . . . involved an unreasonable application of[]
clearly established Federal law . . . .”3® Follow ng our recent
decision in Drinkard, an application of law to facts is not
unreasonable wunless “it can be said that reasonable jurists
considering the question would be of one viewthat the state court
ruling was incorrect.” 97 F.3d at 769.

We find that the record supports the state court’s concl usion
that Barnes gave his confession freely, voluntarily, and w thout
conpul sion or inducenent. Although we do not comrend the | engthy
delay between his arrest and initial appearance before a
magi strate, we find no evidence to support a finding that the
i ncarceration caused Barnes to confess. To the contrary, the
record indicates that during the first four days of Barnes's
confinenent, police made no attenpt to question him about his
possible involvenent in the nurders other than his voluntary
subm ssionto alie detector test. The sheriff and other officials
present when Barnes confessed testified that he was never
threatened or offered rewards or l|eniency in exchange for his
conf essi on. The record also reveals that, on at |east three

occasions prior to his confession, police admnistered M randa

8 Anended 8§ 2254(d) (1) applies to appeals, such as this one, pending
on the effective date of the AEDPA. Drinkard, 97 F.3d at 764-65.
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war ni ngs and Barnes indicated that he understood his rights. 1In
fact, Barnes explicitly waived his Mranda rights just prior to
dictating his confession to police. At no tine did Barnes request
the presence of counsel. The magistrate judge noted that Barnes
was an articulate high school graduate famliar with the |ega
systemand that he was not under the influence of drugs or al cohol
at the time of his confession. In light of the evidence in the
record and the totality of the circunstances, we cannot say that
the state court’s determnation that Barnes’s confession was
voluntary was an unreasonable application of clearly established
federal |aw.

As an additional ground for habeas relief, Barnes argues that
police obtained his confession in violation of his Fifth and Si xth
Amendnent rights to counsel. Barnes’s argunent is unconvincing.
The Fifth Amendnent guarantees the right to counsel during
custodi al interrogation regardi ng an uncharged offense only if the
def endant expressly invokes the right. United States v. Laury, 49
F.3d 145, 150 (5th Gr.), cert. denied, = US __ |, 116 S. O
162, 133 L. Ed. 2d 105 (1995). Moreover, a defendant’s voluntary
decision to answer questions regarding a charged offense after
police have adm nistered proper Mranda warnings constitutes a
knowi ng and intelligent waiver of the right to counsel under the
Sixth Amendnent. West, 92 F.3d at 1404; Montoya v. Collins, 955

F.2d 279, 282 (5th Cr.), cert. denied, 506 U S. 1036, 113 S. O
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820, 121 L. Ed. 2d 692 (1992). Al though Barnes was advised of his
M randa rights on at | east three occasi ons))once i medi ately before
he confessed))at no tine did Barnes expressly invoke his right to
consult an attorney during his confinenent or interrogation.
Therefore, we agree with the magi strate judge that Barnes know ngly
and intelligently waived his Fifth and Sixth Amendnent rights to
counsel

Bar nes next contends that the | engt hy del ay between his arrest
and initial appearance before a nmagi strate viol ates a state-created
liberty interest protected under the due process clause of the
Fourteenth Anendnent. Al though the Fourteenth Anendnent entitles
i ndividuals to procedural protections before they can be deprived
of aliberty interest created by state law, Meachumv. Fano, 427
UusS. 215, 226, 96 S. . 2532, 2539, 49 L. Ed. 2d 451 (1976),
state-created procedural rights thenselves are not |Iliberty
interests within the neani ng of the Fourteenth Amendnent. dimyv.
Waki nekona, 461 U.S. 238, 250, 103 S. . 1741, 1748, 75 L. Ed. 2d
813 (1983).4 Asserted violations of state |aw cannot provide a
basis for federal habeas relief. West, 92 F.3d at 1404. Barnes's
claimis thus beyond the scope of our review

Lastly, Barnes argues that the district court judge should

4 The Seventh Circuit in Shango v. Jurich, 681 F.2d 1091 (7th Cr
1982), aptly noted that “[i]f aright to a hearingis aliberty interest, and if
due process accords the right to a hearing, then one has interpreted the
Fourt eent h Anendnent to nean that the state nay not deprive a person of a hearing
wi thout providing himwith a hearing. Reductio ad absurdum” Id. at 1101
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have recused hinself from the proceedings because his opinion
denonstrates prejudi ce agai nst Barnes and his clains. W disagree.

Al t hough any federal "justice, judge or magi strate . . . shal
disqualify hinmself in any proceeding in which his inpartiality
m ght reasonably be questioned," 28 U S.C. § 455, adverse rulings
al one do not call into question a district judge's inpartiality.
Liteky v. United States, 510 U.S. 540, __ , 114 S. C. 1147, 1157,
127 L. Ed. 2d 474 (1994).

There is nothing in the record to suggest that the district
court judge held any ani nus toward Barnes personally or that he was
ot herwi se prejudiced against Barnes or his clains. Therefore
Bar nes has shown no grounds for recusal.

For the foregoing reasons, we AFFIRM the district court’s

di sm ssal of Barnes’'s petition.



