IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-60028
(Summary Cal endar)

MARY ANN ZEI GLER, I ndividually and
on behalf of all wongful death beneficiaries
of the Estate of Ricky Lee Zeigler, Deceased
Pl ai ntiff-Appellant,
vVer sus

Ford Motor Conpany; Watson Quality Ford, Inc.,
al so known as Bill Watson Ford Inc.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Southern District of M ssissipp
Jackson Divi sion
(3:95-Cv-161)

Septenber 17, 1996
Bef ore H G3 NBOTHAM W ENER and BENAVI DES, Circuit Judges.
PER CURI AM:
Plaintiff-Appellant Mary Ann Zeigler, a M ssi ssi ppi resident,
appeals from the district court’s grant of sunmary judgnent in

favor of Defendant-Appell ee Ford Mtor Conpany (Ford).! Agreeing

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.

1Zeigler had originally filed suit in state court agai nst both
Ford, a non-resident, and Watson Quality Ford, a M ssissippi
resident, alleging the sane causes of action. Ford renoved to



with the challenged holding of the district court, we affirm
| .
FACTS AND PROCEEDI NGS

The facts, with all inferences therefrompresented in the
light nost favorable to Zeigler,? are as follows: Zeigler’'s son,
Ri cky Lee (decedent), was killed in an autonobile accident on
August 1, 1987, when the Bronco Il he was driving on H ghway 17
in Hol mes County, M ssissippi rolled over. NMyre than seven years
| ater, on January 30, 1995, Zeigler instituted this w ongful
death action, claimng the defective condition of the Bronco |
proxi mately caused her son’s death.

Zeigler alleged various theories of recovery against Ford
including strict liability, negligence, and breach of express and
inplied warranties. The district court, in an order dated
Decenber 7, 1995, granted summary judgnent in favor of Ford,
hol ding that the statute of limtations barred Zeigler’s action
agai nst Ford and could not be tolled by Mssissippi's fraudul ent

conceal nent exception. Zeigler tinely appeal ed.

federal court, asserting that Watson had been fraudulently joined
to defeat diversity jurisdiction. The district court, in an order
dated June 26, 1996, held that the statute of limtations barred
Zeigler's clains against Watson. As Zeigler has not appeal ed the
district court’s order in favor of Wtson, any clains against
Wat son are wai ved.

2When revi ewi ng a grant of summary judgment, we viewthe facts
and inferences in the |ight nost favorable to the non-noving party.
See Cavallini v. State Farm Mutual Auto Ins. Co., 44 F.3d 256, 266
(5th Gr. 1995).




1.
ANALYSI S
THE DI STRICT COURT' S GRANT OF SUMVARY J UDGVENT

A. St andard of Revi ew

When reviewi ng a grant of summary judgnent, we view the
facts and inferences in the Iight nost favorable to the non-
novi ng party,® and we review the grant of summary judgnment de
novo, using the same criteria used by the district court in the
first instance.* Summary judgnent is mandated “if the pleadi ngs,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a matter of law. "> |f any el enent
of the plaintiff’s case |acks factual support, a defendant’s
notion for summary judgnent should be granted.®

B. The Fraudul ent Conceal ment Exception to M ssissippi’s
Statute of Limtations

M ssi ssippi | aw applicable at the tine of decedent’s death

3See Cavallini, 44 F.3d at 266.

‘LeJeune v. Shell QI Co., 950 F.2d 267, 268 (5th Gr. 1992).

SFed. R Cv. P. 56(c).

6See Burden v. General Dynamics Corp., 60 F.3d 213, 216 (5th
Cr. 1995).




provided a six year statute of |limtations for negligence, strict
liability, and warranty clains.’” M ssissippi |aw recognizes an
exception to the running of the statute of limtations when (1)
t he defendant fraudul ently conceals the cause of action fromthe
plaintiff, and (2) the plaintiff uses reasonable diligence in
di scovering his cause of action:

If a person liable to any personal action shal

fraudul ently conceal the cause of action fromthe

know edge of the person entitled thereto, the cause of

action shall be deened to have first accrued at, and

not before, the tine at which such fraud shall be, or

Wi th reasonable diligence m ght have been, first known

or discovered.?
It is undisputed that unless this exception applies, Zeigler’s
claimis barred by the statute of [imtations. Zeigler seeks to
i nvoke the exception by alleging that (1) Ford fraudulently
conceal ed the defects in the Bronco Il fromher and, (2) given
that she lived in a small, isolated conmunity in M ssissipp
W t hout access to the national nedia which publicized the defects
in the Bronco |1, she exercised reasonable diligence in

di scovering her cause of action.

1. First elenent: affirnative act by the def endant

The fraudul ent conceal nent exception conprises two

'Mss. Code Ann. 8§ 15-1-49 (1972)(negligence and strict
liability); Mss. Code Ann. § 75-2-725 (1996)(warranty). The
M ssi ssippi | egislature has since reduced the statutory limtation
period for actions covered under 8§ 15-1-49 to three years. See
Mss. Code Ann. § 15-1-49 (1996).

8M ss. Code Ann. § 15-1-67 (1996).
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el emrents. The first elenent requires sone act or conduct of an
affirmative nature by the defendant to conceal the cause of

action fromthe plaintiff.® In Reich v. Jesco, ' the M ssi ssippi

Suprene Court explained this el enent:

To establish fraudul ent concealnment in this state,

t here nust be shown sonme act or conduct of an
affirmati ve nature designed to prevent and whi ch does
prevent discovery of the claim See Federal Land Bank
v. Collins, 156 Mss. 893, 127 So. 570 (M ss. 1930).
Mere general allegations will not withstand a notion
for sunmary judgnent. !

Zei gl er argues that the discrepancy between what Ford knew
and what Ford revealed to the public constitutes affirmative
m srepresentations sufficient to qualify as conceal ed fraud.
More specifically, Zeigler clainms that Ford did not disclose
certain incul patory internal docunents to her before she filed
suit and that Ford defended the safety and quality of the Bronco
Il in the news nedia at a tinme when Ford was aware of the
vehi cl e’ s defects.

Even if proved, this discrepancy would not be enough to
constitute affirmative conduct of conceal nent by Ford. The

district court found that Ford nade no intentional effort to

°M ssissippi law recognizes the general rule that in the
absence of a fiduciary relationship between the parties, sone
affirmati ve act of conceal nent is necessary to constitute conceal ed
fraud. Van Zandt v. Van Zandt, 227 Mss. 528,539, 86 So. 2d 466,
470 (M ss. 1956).

10526 So. 2d 550 (M ss. 1988).
1Rei ch, 526 So. 2d at 552 (enphasis added).
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conceal the defects but sinply defended its product in the
market. Neither Ford's defense of its product nor Ford's failure
to admt liability can be considered affirmative conduct of
conceal nent sufficient to trigger the subject exception. As
noted by the district court, if it were to accept Zeigler’s
theory that Ford' s defense of the Bronco Il constituted
fraudul ent conceal nent, then fraudul ent conceal ment coul d be

rai sed successfully against any manufacturer that defended
allegations that its product was defective. Such a result would
effectively subsune the statute of limtations.

2. Second el ement: reasonable diligence

The fraudul ent conceal nent exception applies only if Zeigler
proves both of the conjunctive elenents of the exception. As
Zei gl er cannot prove the first elenent, the exception does not
apply, so we would not need to exam ne the second elenent. W
note nevertheless that even if Zeigler had established
affirmative conduct by Ford sufficient to neet the active
conceal nent el enent, the exception still would not apply, for
Zeigler also fails to satisfy the second elenent. It requires
the plaintiff to exercise reasonable diligence in attenpts to
di scover the cause of action within the otherw se applicable
period of limtation.

Zeigler clains she was unaware of her cause of action until
she read about the defects in the Bronco Il in the Jackson

(Mssissippi) darion Ledger nore than seven years after
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decedent's death. Zeigler argues that she did not know and could
not have known of the defects in the Bronco Il before the period
of limtations expired because she is a sixty-one year ol d wonman
living in an isolated community in rural Mssissippi. In her
affidavit in response to Ford s notion for summary judgnent,
Zei gl er declares that she does not subscribe to and has never
read any of the national newspapers that publicized the problens
associated with the Bronco Il. Zeigler also declares she does
not listen to National Public Radio, which also brought the
defects to the public’'s attention.

Despite the | oss of her son in a one-car accident, at no
time during the seven and one-half years foll ow ng decedent's
tragic death did Zeigler do anything at all to determne if she
m ght have a cause of action. Yet M ssissippi |aw required her
to exercise reasonable diligence. Conplete inaction cannot be
consi dered reasonable diligence. Furthernore, Zeigler cannot
excuse her failure to take any action to di scover whet her she had
a cause of action solely on the ground that she lives in an
i solated community. That m ght explain why the information never
found its way to Zeigler, but it cannot explain her total
i nacti on.

Finally, the policy behind Mssissippi’s lengthy limtations
period further supports the district court’s grant of summary
judgnent in favor of Ford. As the district court notes,

M ssissippi’s statutes of Iimtations are designed to strike a
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bal ance between allowi ng claimnts sufficient tinme to file suit
and protecting potential defendants from exposure to suit in
perpetuity.'? The statutory tinme periods represent a
“l egislative judgnent that, notw thstanding the presence of an
ot herwi se viable and enforceable claim the case ought not to
proceed. "3

In sum Zeigler has failed to show either (1) affirmative
conduct on the part of Ford to conceal or (2) reasonable
diligence on her part to discover a cause of action, both of
whi ch are necessary to invoke the fraudul ent conceal nent
exception to Mssissippi’'s statute of limtations; therefore,
Zeigler's action is barred. For the reasons given by the
district court, its grant of sunmary judgnent in favor of Ford is

AFFI RVED.

12See Ford Mbtor Co. v. Broadway, 374 So. 2d 207, 209 (M ss.
1979) ).

13See Reich v. Jesco, 526 So. 2d 550, 551 (M ss. 1988)).
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