IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50889

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
MARI E BOASER,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas
(A-95-CR- 158-ALL)

Novenber 19, 1997

Before JOLLY, DAVIS, and BARKSDALE, Circuit Judges.
PER CURI AM *

Mari e Ann Bowser appeals from her convictions for enbezzling
and conspiring to enbezzle funds in excess of $5,000 from a
federally funded state agency, the Texas Enploynent Comm ssion
(“TEC’), in violation of 18 U S C. 88 371, 641, 666 and for
know ngly maki ng a fal se oath or account in a bankruptcy proceedi ng
in violation of 18 U S.C. § 152. She chal | enges her conviction

under 18 U S.C. §8 666 (Count 2) on duplicity grounds, and argues

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



that the conspiracy count nust also fall by reason of the sane
error. She challenges her conviction under 18 U . S.C. § 152 (Count
4) for Gudin error.! Bowser further claims the district court
erroneously enhanced her sentence under the Quidelines. After a
careful review of the record and the parties’ briefs, we reverse
Bowser’s conviction under 8§ 152, uphold her renaining chall enged
convictions, and affirmthe sentence enhancenent.
I

The acts charged in Count 2--violation of 8§ 666--conprise a
single schene with the actual offense being the entire schene and
not each i ndividual transaction. The consolidation here was proper
and the indictnent not duplicitous even though each bad act al one

could constitute an offense. See United States v. Robin, 693 F. 2d

376, 378 (5th Cir. 1982).

Furthernore, with respect to her |ack of unanimty argunent,
t he governnent did not have to prove any dissimlar facts to obtain
a conviction under Count 2; Bowser admtted to cashing each check
The only disputed i ssue was whet her she possessed a cul pabl e nens
rea when she did so. That was the only issue before the jury with

respect to Count 2 and there is no possibility that the verdict was

!Bowser does not chall enge on appeal her conviction of Count
3--violation of 18 U S.C. § 641.



not unani nous. Bowser’s argunents with respect to Count 2 are

neritless.?

|1

Bowser also maintains that her conviction of Count 4--
knowi ngly making a false oath in a bankruptcy proceeding in
violation of 18 U.S.C. 8§ 152--shoul d be reversed. She argues that
the court commtted Gaudin error when it refused to submt the
issue of materiality to the jury and that her conviction of this
of fense nust be reversed. W agree.

The governnment did not object to the court’s instruction
regarding materiality. In fact, the court utilized the instruction
proffered by the governnment. The record clearly denonstrates that
t he governnent never questioned the validity of materiality as an
essential elenent of the offense. As such, the governnent is bound
by the law of the case and materiality is an elenent in this

action. United States v. Taylor, 933 F.2d 307, 309-10 (5th Cr.

1991) .
The district court, over defense objection, ruled that the
question of materiality was a question of |aw and instructed the

jury that it need not consider whether “the false statenents were

2Qur opinion upholding Bowser’'s conviction under Count 2
effectively noots her argunent that the conspiracy count nust fall.



material. This is a question of |aw which the court has determ ned
has been satisfied.”

It is generally agreed that a defendant has a right guaranteed
by the Fifth and Sixth Amendnents to have a jury pass on all

el enrents of a charge | odged against her. United States v. Gaudin,

115 S. . 2310, 2318, 2320 (1995). A unani nous Suprene Court has
held that this mandates a jury findi ng beyond a reasonabl e doubt as
to the elenent of materiality. 1d. (“The trial judge s refusal to
allow the jury to pass on the ‘materiality’ of Gaudin’ s false
statenents infringed that right.”) (discussing 18 U S.C. § 1001).
When this elenment is withheld fromthe jury, as in this case, this
court has determ ned that harm ess error reviewis inapplicable and

the conviction is fatally flawed. United States v. Pettigrew, 77

F.3d 1500, 1511 (5th Cr. 1996) (discussing 18 U S.C. § 1006).
Because the trial court commtted Gaudin error and Bowser tinely
objected to such error, Pettigrew mandates that we vacate Bowser’s
conviction under 18 U S.C. § 152.
11
Bowser further contends that the district court erred by
i nposing a 2-1evel upward adjustnent for obstruction of justice.
Wil e stated sonewhat unartfully, the district court’s finding of

perjury is not clearly erroneous. Bowser’s argunents with respect



to this issue are unpersuasive and we affirmthe district court’s
application of the enhancenent provision.
|V

In conclusion, Bowser’s argunent that Count 2 of the
i ndictment was duplicitous and subjected her to a nonunani nous
verdict is neritless. However, we reverse Bowser’s conviction
under 18 U. S.C. 8 152 because she properly preserved her objection
to the court’s Gaudin error and Pettigrew mandates that we not
allow her conviction of that offense to stand. Finally, the
district court did not clearly err when it found that Bowser
perjured herself, and we affirmthe court’s sentence enhancenent
under the Cuidelines.

For the foregoi ng reasons, the judgnent of the district court
is AFFIRVED in part, REVERSED in part, and REMANDED for further
proceedi ngs not inconsistent with this opinion.

AFFIRMED in part; REVERSED in part; and REMANDED.



