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No. 96-50817
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
CERALD JOE HENSON, a/k/a Jerry Henson,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court
for the Western District of Texas
USDC No. A-95-CR-154-6

" Decenber 4, 1997
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM !

Ceral d Joe Henson appeal s his conviction and sentence for
conspiracy to defraud the United States by devising a schene to
utter counterfeit securities, and for aiding and abetting the
uttering of counterfeit securities, the possession of false
papers to defraud the United States, and mail fraud, in violation
of 18 U.S.C. 88 2, 371, 513, 1002, and 1341. Henson raises

myriad argunments in support of his appeal, none of which entitles

himto relief. Accordingly, his conviction and sentence are

! Pursuant to 5THCGR R 47.5, the Court has detern ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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AFFI RMED. For ease of explication, we group Henson’s argunents
into el even categories which we address in turn.

Henson argues first that venue did not properly lie in the
Western District of Texas because none of his alleged crimnal
actions occurred there. The Constitution guarantees crim nal
defendants the right to be tried in the state where their alleged
crimes were conmtted, U S Const. art. Ill, 8 2, cl. 3, anend.
VI, and the Federal Rules of Crimnal Procedure provide that
crinmes shall generally be prosecuted in the district in which
they were commtted, Fed. R Cim P. 18. For conspiracy
of fenses, however, the crinme is considered to have occurred, and
therefore venue is proper, where the agreenent was fornmed and
where any overt act in furtherance of the conspiracy took place.

United States v. Ponranz, 43 F.3d 156, 158-59 (5th Cr. 1995).

Simlarly, venue for aiding and abetting offenses does not
requi re that the defendant have been physically present in the
district; venue is proper if the principal commtted the

substantive crine there. United States v. Wnship, 724 F. 2d

1116, 1125 (5th Gr. 1984). 1In this case, evidence showed that a
portion of each substantive offense underlying the conspiracy and
ai ding and abetting charges brought agai nst Henson occurred in
the Western District of Texas. Thus, venue was proper.

Second, Henson offers nunerous argunents in an effort to



No. 96-50817
-3-

show that the district court lacked jurisdiction.? W find these
argunents to be wholly wi thout nerit.

Third, Henson raises several objections to the sufficiency
of the indictnment brought against him He argues that the
i ndi ctment was defective because: 1) the conspiracy count failed
to allege the object of the conspiracy with respect to him 2)
Counts Two through Five are duplicitous; and 3) the indictnent
failed to allege that the agreenent was carried out by deceitful
or di shonest neans, an essential elerment of all the counts.® Qur
review of the record does not reveal any indication that these
obj ections were raised prior to trial.

(bj ections to defects in an indictnent, with the exceptions
of assertions that an indictnent fails to show jurisdiction or to
charge an offense, are waived if not raised before trial. Fed.

R Cim P. 12(b)(2), (f). The exceptions do not cover Henson’s

claimregarding duplicity which is, therefore, deened to have

2 Henson appears to raise the follow ng jurisdictional
argunents: 1) that, because he never nailed a certified noney
order interstate, there was no commerci al nexus to support
federal jurisdiction; 2) that there was no jurisdiction because
the indictnent does not cite inplenenting regulations for the
statutes under which Henson was charged; 3) that the statutes
under whi ch Henson was convi cted are unconstitutional because
they | ack enacting clauses; and 4) that the grand jury, the
district court, the magistrate judge, and the U S. Attorney
involved in this case were without authority to act because no
regul ati ons were pronul gated to i nplenent the statutes under
whi ch Henson was charged, and the statutes’ reach is therefore
limted to territories not including the fifty states.

3 Henson al so chall enges the indictnent on the grounds that
Counts One, Four, & Five failed to allege a commercial nexus.
The crimes charged plainly do not require a commercial nexus.
Accordingly, we reject this claimwthout further discussion.
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been wai ved. See United States v. Baytank (Houston), Inc., 934

F.2d 599, 608-09 (5th Gr. 1991).°

The remai ning challenges to the indictnent, clains that the
indictnment failed to state an essential elenent of the conspiracy
charge, fit wthin the exception for objections to failure to

charge an offense. See United States v. WIlson, 884 F.2d 174,

179 (5th Cr. 1989). |If first challenged on appeal, however, “an
indictment will be sufficient unless it is so defective that by
any reasonable construction, [it fails to] charge an offense for

whi ch the defendant is convicted.” United State v. Wlie, 919

F.2d 969, 972 (5th Gr. 1990) (internal quotation marks and
citations omtted).

Henson argues that Count One failed to charge the object of
the conspiracy with respect to hi mbecause his signature was not
found on any bogus securities instrument. Henson m sunderstands
the requirenents of a conspiracy charge. A conspiracy under 18
US C 8 371 requires: “[1] an agreenent between two or nore
persons to defraud the United States or to violate a |l aw of the

United States, [2] that one of the persons comnmtted an overt act

“ W note that the indictment did not join nmultiple offenses
Wi thin counts. Thus, had we reached the nmerits of this
obj ection, we would not have found it valid. See id. Moreover,
to the extent Henson intended in his discussion of duplicity to
rai se a claimof double jeopardy, such an objection would not
have prevailed either. A defendant may be prosecuted for both
ai ding and abetting and conspiring to conmt the sane offense,
United States v. Payan, 992 F.2d 1387, 1392 (5th Gr. 1993), and
the various aiding and abetting charges brought agai nst Henson
each describe crinmes with different el enents.
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in furtherance of the conspiracy, and [3] that the defendant
possessed the requisite intent to further an unlawful objective

of the conspiracy.” United States v. Hopkins, 916 F.2d 207, 212

(5th Gr. 1990) (citations omtted). As this |anguage indicates,
an indictnent need not allege that any particul ar conspirator
commtted any particular overt act.

The indi ctnment agai nst Henson all eges both an agreenent to
defraud the federal Governnent and an agreenent to violate | aws
of the United States. The objects of the conspiracy, as clearly
stated in the indictnment, are interference with the collection of
i ncone tax, furnishing counterfeit securities, and using the
mails to do so. Thus, the indictnment is not defective inits
statenent of the objects of the conspiracy.

In his final challenge to the indictnent, Henson asserts
that Count One | acks an essential elenent of 8§ 371 because it
does not state that the agreenent was carried out by deceitful or
di shonest nmeans.® “[A]ln indictnent is sufficient if it contains
the elenments of the offense charged and fairly infornms a
def endant of the charge agai nst himand enables himto pl ead
acquittal or conviction in bar of future prosecutions for the

sane offense.” United States v. Hagmann, 950 F.2d 175, 183 (5th

Cr. 1991). As we have already noted, 8 371 has three el enents.

°> Henson contends that the other counts in the indictnent
are also insufficient because they | ack allegations of deceit or
di shonesty. As the Governnent points out, however, this
contention is plainly false with respect to the other counts.



No. 96-50817
- 6-

See _Hopkins, 916 F.2d at 212. Each of the three is clearly

articulated in Count One of the indictment. Thus, Henson was
fairly informed of the charges against him and Count One was
sufficient.

Henson m stakenly relies on Hanmerschm dt v. United States,

265 U. S. 182 (1924), and United States v. Caldwell, 989 F.2d 1056

(9th Gr. 1993), to argue that an explicit allegation of deceit
or dishonesty is required. These cases are inapposite because
they deal with situations in which the term“defraud” in 8§ 371
and its predecessor statute is broadly construed to go beyond its

| ay neaning. See Hammerschmidt, 265 U. S. at 187-88; Cal dwell,

989 F.2d at 1060. The charge agai nst Henson does not raise the
sane concerns because it falls within the narrower, |ay neaning
of the term and therefore entails the requisite sense of deceit
and di shonesty without a separate allegation of such.

Fourth, Henson argues that the conspiracy count agai nst him
must be di sm ssed because the conspiracy counts against his
codef endants were dism ssed. This argunent is without nerit. A
conspi racy count can stand agai nst one conspirator regardl ess of

whet her al |l eged co-conspirators are prosecuted. United States v.

Lance, 536 F.2d 1065, 1068 (5th Cir. 1976).
Fifth, Henson chall enges the sufficiency of the evidence as
to each count for which he was convicted.
In evaluating the sufficiency of the evidence, [this court]
must determ ne whether, view ng the evidence and the

i nferences that may be drawn fromit in the |ight nost
favorable to the verdict, a rational jury could have found
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the essential elenents of the offense beyond a reasonabl e
doubt. [This court] nust accept all credibility choices
that support the jury' s verdict.

United States v. Harris, 25 F.3d 1275, 1279 (5th Gr. 1994)

(internal quotation and citation omtted). W have carefully
reviewed the record and Henson’s argunents with regard to the
sufficiency of the evidence and find that a rational jury could
have found, beyond a reasonabl e doubt, each el enment of each count
for which Henson was convi ct ed.

Si xth, Henson raises several argunents contendi ng that the
jury instructions were erroneous. He suggests first that the
jury instructions were defective in that they failed to inform
the jury of the distinction between an aider and abettor and a
principal. This objection was not raised at trial.

Al t hough the instructions for Counts Two through Five |isted
the elenents of the offenses in terns of a defendant-principal,
the court instructed the jury on party liability. Because the
court’s instructions inforned the jury of the necessity of
finding crimnal intent and active participation on Henson’s part
in order to convict himof aiding and abetting, there is no plain

error. See United States v. Roberts, 483 F.2d 226, 228 (5th Cr.

1973).

Henson al so argues for the first tinme on appeal that
materiality is an el enent of each offense for which he was
convicted and that the district court erred by not giving a

materiality instruction. For this point, Henson relies on United
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States v. Gaudin, 515 U. S. 506 (1995), which found constitutional

error in failure to give an instruction on materiality where
materiality was an elenent of an offense charged. Henson cites a
nunber of cases in which materiality was found to be an essenti al
el ement of various crimnal charges, leading to Gaudin error. He
cites no authority fromthis circuit, however, to show that
materiality is a required elenent of the particular charges in
this case. Gven the lack of direct authority on this question
it is hardly “clear and obvious” that the lack of jury
instructions on this point was error as is required under the

cl ear error standard. See United States v. d ano, 507 U S. 725,

734 (1993).

Next, Henson argues that it was error not to instruct the
jury on a deceitful -or-di shonest-neans el enent of the conspiracy
count.® Henson did not request such an instruction. As
di scussed above, this court has not recognized a deceitful-or-

di shonest - neans el enent of 8§ 371. See Hopkins, 916 F.2d at 212.

Thus, the error, if any, is not plain. Additionally, that the
jury was instructed that “[t]o act wwth intent to defraud neans

to act wwth the specific intent to deceive or cheat,” leads us to
believe that the om ssion of a specific instruction on a deceit-

or - di shonest - neans el enent was not prejudicial even if such an

6 As with his objection to the indictnent, Henson appears to
claimthat deceitful or dishonest neans are an el enent of each of
the counts brought against him but the claimis patently
unsupported with respect to Counts Two through Five, and we
therefore discuss it only with respect to Count One.
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el emrent was required.

Henson asserts that the court erred by giving a deliberate
i gnorance, or willful blindness, instruction. |In light of the
evi dence adduced at trial regarding Henson’s know edge of his
al |l eged co-conspirators’ actions, and of the ineffectiveness of
the paynent instrunments they were circulating, there was
sufficient basis for a deliberate ignorance instruction. See

United States v. Stouffer, 986 F.2d 916, 925 (5th G r. 1993).

Finally wwth respect to instructions, Henson argues that the
court erred by refusing to give a requested instruction on good
faith or willfulness. The requested instruction explained that
Henson’ s good-faith belief, or his honest m stake in judgnent,
woul d be a defense to the offenses with which he was char ged.

The instructions given by the district court listed the
el ements of each offense charged, including the requirenents of
specific intent, provided definitions of “know ngly” and
“wlfully,” and expl ai ned that the Governnent had the burden of
proving Henson’s guilt beyond a reasonabl e doubt. Henson argued
to the jury that he had | acked crimnal intent, that he had
beli eved the econom c views he had espoused, and that, for a
time, he had believed in the viability of the bogus paynent
instrunments. Because the jury instructions substantially
enconpassed the requested instruction, and Henson’s ability to
present his good-faith defense was not inpaired, the district

court did not abuse its discretion in refusing the instruction.
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See Stouffer, 986 F.2d at 925-26.

Sevent h, Henson argues that he is entitled to a new trial
because the issue of mlitias was raised during voir dire.

During voir dire, one of the venirepersons asked whet her
Henson was associated with any mlitia group or secessioni st
nmovenent. The court asked whether such association would affect
the venireperson’s inpartiality, and he answered in the
affirmative. Follow ng a bench conference, that person was
excused for cause by the court.

Henson contends that he was deprived of an inpartial trial
due to prejudice resulting fromthe circunstances surroundi ng
t hat excuse for cause. He argues that the other venirepersons
were aware of the reason for the bench conference and that, in
light of the publicity that the Republic of Texas and ot her
mlitia groups have received, the association of the defendant
Wi th such groups tainted the jury.

“Absent an abuse of discretion and a showing that the rights
of the accused have been prejudiced thereby, the scope and
content of voir dire will not be disturbed on appeal.” United

States v. Okoronkwo, 46 F.3d 426, 433 (5th Cr. 1995) (citation

omtted).

After the dism ssal of the venireperson who asked about
mlitias, the court made further inquiries, asking if any venire
menber had heard or read anything about the Republic of Texas

and, if so, whether that infornmation would affect their
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inpartiality; the court received no affirmative answers.

Further, the jury was instructed to consider only the evidence
fromthe trial, not to view statenents or objections by counsel
as evidence, and to refrain fromassumng that any of the court’s
acts or statenents during the trial were based on opinions on the
issues in the case. Based on these considerations, we find that
the district court did not abuse its discretion in its handling

of the issue of mlitias and the Republic of Texas. See United

States v. Garcia, 86 F.3d 394, 402 (5th Cr. 1996). W also find

t hat Henson has not shown that prejudice resulted fromthe voir
di re questi oni ng.

Ei ght h, Henson argues that he did not receive a fair trial
because the jury was exposed to unspecified extrinsic evidence.
To the extent that the extrinsic evidence to which Henson refers
is evidence regarding the activities of his alleged co-
conspirators that went to establishing the elenents of the
conspi racy charge, such evidence was adm ssible against him |f
Henson neans to refer to sone other evidence as extrinsic, he has
relinqui shed this point of appeal by failing to provide an
argunent for this court’s consideration. See Fed. R App. P

28(a)(6); Trust Co. of La. v. NNP. Inc, 104 F. 3d 1478, 1485

(5th Gr. 1997). W have throughout this appeal read Henson’s
brief liberally because he is a pro se litigant, but we will not

generate argunents out of whole cloth on his behalf. See G ant

v. Cuellar, 59 F.3d 523, 524 (5th Cr. 1995).
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Ni nt h, Henson argues that the jury was prejudi ced agai nst
hi m because it had know edge that sone of Henson’s all eged co-
conspirators had al ready been convicted. Henson did not object
at trial to the testinony that introduced this information, and
we therefore review for plain error. Mers, 104 F. 3d at 80.
Under Federal Rule of Evidence 403, “Although rel evant,
evi dence may be excluded if its probative value is substantially

out wei ghed by the danger of unfair prejudice . “Rel evant
evidence is inherently prejudicial; but it is only unfair

prejudi ce, substantially outweighing probative val ue, which

permts exclusion of relevant matter under Rule 403.” United

States v. McRae, 593 F.2d 700, 707 (5th Cr. 1979). Rule 403's

gat ekeepi ng effect should be applied “cautious[ly] and

sparingly].” ILd.
Two of Henson’s alleged co-conspirators, O Neill and Sl ater,
testified at trial. Because evidence of their convictions was

perm ssible under Rule 609, and in light of the cautionary
instruction given by the court concerning testinony of acconplice
W t nesses, the prejudicial effect of the evidence did not

substantially outweigh its probative value. See United States v.

Borchardt, 698 F.2d 697, 701 (5th G r. 1983).

Testi nony concerning all eged co-conspirator Johnston’s
conviction cane in during the cross-exam nation of defense
W t ness Ann Henson, defendant-Henson’s wife. The probative val ue

of the evidence concerned the timng of Johnston’s conviction:
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Henson and his wife sold a book, which had a chapter pronoting
the use of the bogus paynent instrunents, after Henson had
know edge of Johnston’s conviction, which arose fromthe
pronotion and use of those instrunments. The probative val ue of
this evidence, which went to negating Henson’s defense of being
an unwitting victimof the bogus instrunent schene, was not
substantially outwei ghed by any prejudicial effect. See Fed. R
Cv. Pro. 403.

The convictions of two other alleged co-conspirators,
W ki ns and Forester, were nentioned when Slater and O Neill were
asked to list the codefendants in their conspiracy prosecutions.
Any prejudicial effect of introducing these additional
convictions, even if it outweighed the probative value of the
testinony, did not affect Henson’s substantial rights because the
jury would in any event have been aware--because of trial
testinony that we have just explained was proper--of the
convictions of three of Henson's all eged co-conspirators. Thus,
we find no plain error wwth respect to the adm ssion of any of
t he evi dence regardi ng convictions of Henson’s all eged co-
conspirators.

Tent h, Henson chal l enges the district court’s sentencing
determ nation on several grounds. W reviewthe district court’s
application of the Sentencing CGuidelines de novo, and its

findings of fact for clear error. United States v. Peterson, 101

F.3d 375, 384 (5th Cr. 1996).
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Henson argues first that the district court erred in basing
his offense level in part on |osses of $61 mllion when there was
no actual loss.’” Henson's base offense |level was 6, pursuant to
US S G 8 2Fl.1(a),® and the district court added seventeen
| evel s based on a | oss calculated to be approxi mtely $61
mllion. At sentencing, both sides agreed that the $61 mllion
figure reflected the total face value of the bogus instrunents
uttered by the co-conspirators and placed into conmerce.

Henson argues that it was inproper to use the $61 million
figure in determning his sentence because no one suffered this
as actual loss. He also appears to challenge the figure as an
assessnment of intended |osses insofar as it stens fromthe
crimnal activities of his co-conspirators. The Governnent does
not contend that there were actual |osses, but that the
Sentencing CGuidelines direct that intended | osses be taken into
account . The Sentencing Cuidelines prescribe that intended
| oss be considered where it can be determ ned. Section 2F1.1,

coment (n.7). They also indicate that “all reasonably
f oreseeabl e acts and om ssions of others in furtherance of the

jointly undertaken crimnal activity” shall be taken into account

” Henson al so seens to argue that the allegation of a $61
mllion loss prejudiced his trial. Henson points to no place in
the record where the Governnment alleged a $61 mllion | oss at
trial, and our review of the record finds such an allegation only
in the presentencing report. Thus, we discuss the allegation of
this loss only with respect to the sentencing.

8 The district court used the 1995 Sentencing Guidelines to
determ ne the appropriate sentencing range.
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in sentencing. US S .G 8§ 1Bl1.3(a)(1)(B). In light of Henson's
testinony admtting that he printed batches of the blank
instrunments used in the conspiracy, the district court’s inplicit
finding that the $61 million figure was reasonably foreseeable to
Henson is not clearly erroneous.

Henson next argues that the district court erred by granting
a two-level increase in Henson's offense | evel based on a finding
of obstruction of justice pursuant to U S.S.G § 3Cl.1. The
district court’s finding of obstruction of justice was based on
the probation officer’s recommendati on, which cited Henson’s
refusal to conply in a tinely manner with a court order to
provi de handwiting sanples, and Henson’s failure to testify
truthfully regarding his involvenent with a bogus instrunent
schene in California. Wen Henson objected to the proposed
adj ustnent prior to sentencing, the district court heard
testinony fromthe officer who had served Henson with the court
order concerning handwiting sanples. W have revi ewed that
testinony, and find that the district court’s finding was not
clearly erroneous.

Henson al so chal |l enges his sentence on the grounds that his
of fense | evel should not have been increased by two for “nore
than mnimal planning” pursuant to U S.S.G 8§ 2F1.1(b)(2). Mor e
than mnimal planning is present when a case involves repeated
acts over a given period or nore planning than what woul d be

typical for the offense in a sinple form U S S. G § 1Bl1.1,
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coment.(n.1(f)); see id. 2F1.1, coment.(n.2). In |ight of
Henson’ s extended i nvolvenent with his co-conspirators, which
i ncluded his printing checks, videotaping one of their sem nars,
and pronoting and selling the bogus paynent instrunents, the

district court’s finding of nore than m nimal planning is not

clearly erroneous. See United States v. Cenents, 73 F.3d 1330,

1340-41 (5th Gr. 1996).

El event h, Henson argues that he received ineffective
assistance of trial counsel and that he has been denied effective
assi stance of appellate counsel. W decline to review Henson’s
clainms of ineffective assistance of trial counsel, wthout

prejudicing his opportunity to raise such clains in a

post convi ction proceeding. See United States v. Higdon, 832 F.2d
312, 314 (5th Cr. 1987). In light of Henson’s proceeding pro se
on appeal and the |lack of any request for appellate counsel, his
clai mregardi ng appel |l ate counsel is frivol ous.

On the remaining issues raised, we detect no error. For the

f oregoi ng reasons, we AFFI RM



