IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-50798

DW GHT DWAYNE ADANANDUS,

Peti ti oner- Appel | ant,

ver sus

GARY JOHNSQN, Director,
TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas, San Antoni o Divi Sion

(SA 95- CA- 415)

April 7, 1997

Before JOLLY, DUHE, and WENER, Circuit Judges.
W ENER, Circuit Judge:’
Petitioner-Appellant Dwi ght Dwayne Adanandus, a Texas death

row inmate, appeals the district court’s judgnent denying his

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



petition for a wit of habeas corpus. The district court issued a
certificate of appealability (COA) on COctober 18, 1996, granting
Adanandus perm ssion to appeal two issues: (1) whether his trial
counsel rendered i neffective assistance, and (2) whether the trial
court violated Adanandus’s constitutional rights by refusing to
submt instructions on |esser included offenses to the jury.

Even if we were enpowered to review Adanandus’s habeas
petition de novo, we would be inclined to affirm the concl usi ons
reached by the district court in its |engthy, thorough, and
t hought ful opinion, rejecting Adanandus’s federal habeas petition.
In it each issue was analyzed de novo pursuant to the pre-AEDPA
standards for federal habeas review. Mreover, given the deference
that we are now obliged to afford state court findings of |aw and
fact under the AEDPA' s new federal habeas standards, the result is
cl ear. Both issues presented in the instant habeas appeal were
addressed and rejected on their nerits by the state court. The
state habeas court rejected Adanandus’s ineffective assistance of
counsel claim after conducting a full evidentiary hearing; and
Adanandus’s claimthat the jury charge was i nproper was rai sed and
rejected on direct appeal. As those determ nations were based on
reasonabl e concl usions of |aw and fact, we affirm

I
SUMMARY OF THE FACTS

On January 28, 1988, Adanandus shot and killed Vernon Hanan



while commtting an arned robbery of a bank in San Antoni o, Texas.
The rel evant events were recorded on vi deotape and have never been
seriously disputed. Hanan entered t he bank | obby just as Adanandus
was nmaking his exit. Hanan heard the bank teller’s shouts for help
and attenpted to tackl e Adanandus and prevent his escape. The two
westled their way into the foyer of the bank before Adanandus
pushed Hanan away, pointed his gun at Hanan, and fired the fatal
shot . !

Adanandus was convicted of capital nurder on May 12, 1989,
and, after the jury answered “yes” to each of the three special
i ssues presented to themat the punishnent phase of the trial, the
trial court sentenced Adanandus to death. Adanandus appeal ed, but
the Texas Court of Crimnal Appeals affirnmed the conviction and
sentence on June 16, 1993.2 The United States Suprene Court denied
wits on March 21, 1994.3

On Septenber 7, 1994, Adanandus filed his initial application

for state habeas corpus relief, which he anended on October 21. On

! As discussed bel ow, Adanandus makes rmuch in his brief about
m nor discrepancies in the trial testinony of several eyew tnesses
to the shooting. Sone witnesses testified that Hanan was flat on
his back when Adanandus stood over him and fired, but other
W t nesses testified that Hanan was either standing or falling when
the shot was fired. Those discrepancies are immaterial, however.
There is no dispute that Adanandus fired the fatal bullet froma
distance of at least tw feet from Hanan, and there was no
testinony or other evidence in the record to suggest that the shot
m ght have been fired accidentally.

2 Adanandus v. State, 866 S.W2d 210 (Tex. Crim App. 1993).

3 Adanandus v. Texas, 114 S.Ct. 1338 (1994).
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January 9, 1995, after conducting an evidentiary hearing, the state
trial court issued findings of fact and conclusions of |aw and
recommended that Adanandus’s state habeas corpus application be
denied. On February 21, 1995, the Texas Court of Crim nal Appeals
i ssued an unpubl i shed per curiamopinion determning that the trial
court’s findings and concl usi ons were supported by the record, and
denyi ng Adanandus’ s habeas corpus application on the basis of those
fi ndi ngs and concl usi ons.

Adanandus then filed his federal habeas petition, which the
di strict court denied on August 27, 1996.% The district court then
grant ed Adanandus a COA to appeal the two issues to us.?®

|1
DI SCUSSI ON

A DI sTRICT COURT’ S POVER TO GRANT A COA

This issue was settled in Else v. Johnson,® in which a panel

of this court held that a district court has authority to issue a
COA in a 8 2254 case, provided that the certificate properly
identifies the particular issue or issues on which the petitioner
has presented a substantial showng of the denial of a
constitutional right. The COA issued by Judge Biery in the instant
case appears to be proper in all respects. The district court was

aware of the AEDPA s enactnent and properly issued a COA rather

4 Adanandus v. Johnson, 947 F.Supp. 1021 (N.D. Tex. 1996).

5 Adanandus v. Johnson, 947 F.Supp. 1098 (N.D. Tex. 1996).

6 -- F.3d --, 1997 WL 73845 (5th Cir. Feb. 20, 1997).
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than a certificate of probable cause (CPC), as was fornerly
required. Adanandus raised 21 issues in the district court and
then requested a COA to appeal three issues, of which the district
court certified two. Thus, we accept that COA and proceed directly
to the nerits of the two certified issues.
B. STANDARD OF ReEVI EW

As both issues raised by Adanandus in the instant habeas
appeal were adjudicated on the nerits in state court proceedings,
we cannot grant Adanandus’'s petition for federal habeas corpus
relief unless the state court adjudication resulted in a decision
that (1) rested on a legal determnation that was contrary to
clearly established federal | aw as determ ned by t he Suprene Court,
(2) was based on an unreasonable determ nation of the facts in
i ght of the evidence, or (3) rested on an unreasonabl e application
of clearly established federal law to the facts surrounding the
petitioner’s claim’ Although we refer to the district court’s

opi ni on throughout this opinion, we nust review the state court’s

di sposition of these clains, and we nust affirmthe result reached
by the state court if it is based on reasonabl e concl usions of |aw
and fact.

C. | NEFFECTI VE ASSI STANCE OF COUNSEL

Adanandus clains that his trial counsel rendered i neffective

" See Lockhart v. Johnson, 104 F.3d 54, 57 (5th Cr. 1997);
Mata v. Johnson, 99 F. 3d 1261, 1267-68 (5th Cr. 1996); Drinkard v.
Johnson, 97 F.3d 751, 767 (5th Gr. 1996).
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assistance in two respects: first, his failure, at both the
guilt/innocence and puni shnment phases of the trial, to introduce as
mtigating evidence the fact that Adanandus suffered a head injury
during his adol escence; and second, that his trial attorney’s
political anbitions created a conflict of interest that underm ned
the effectiveness of his defense at trial.

1. Mtigating Evidence -- the head injury

At the age of 13, Adanandus suffered a head injury in a
hor seback-ridi ng accident, requiring a netal plate to be inplanted
in his head. Before trial, Adanandus’s trial counsel submtted
Adanandus to a nedi cal exam nation by psychiatrist Dr. Raynond M
Costel | 0. Dr. Costello included the following statenent in his
report:

If a change in I|ife style orientation from
noncrimnal to crimnal can be related to the head trauma
then it becones at |east plausible that despite his
apparent intellectual intactness, his behavior may be at
| east a partial product of an injured brain and the
social learning consequences imediately follow ng the
i njury and conpounded t hr oughout t he recuperative peri od.
Hi s ability to conformhis behavior to the requirenent of

| aw woul d then be debatabl e. If a |ife style change
predated the injury, the mtigating defense is |ess
pl ausi bl e. Defense may also have to rule out the

possibility that there was no |ife style change and t hat

his crimnality was a sinple process of his unique

mat uration into adul t hood.

Adanandus argues that his trial counsel rendered ineffective
assi stance because, despite the information in Costello’ s report

alluding to the possibility of |inking Adanandus’s head injury to

his crimnal behavior, the attorney failed to introduce such



evidence at trial. Adanandus now proffers a new, sonewhat nore
favorabl e psychol ogical report, along with affidavits from his
three sisters and his common-law wife stating that his behavior
deteriorated after his head injury.

Under the two-pronged test articul ated by the Suprene Court in

Strickland v. Washington,® for Adanandus to prevail on a cl ai m of
i neffective assi stance of counsel, he nust show that (1) his trial
counsel’s representation fell below an objective standard of
reasonabl eness, and (2) there is a reasonabl e probability that, but
for his trial counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different.® The district court anal yzed
each of Adanandus’s argunents at great |ength before determ ning,
as did the state habeas court, that Adanandus failed to satisfy
either prong of that test.® Wth regard to the guilt/innocence
stage of the trial, the attorney’s tactical decision not to use the
head injury as the basis of a defense was well within the real mof
a reasonable trial strategy, particularly in light of the fact that
the introduction of such evidence would have opened the door for
the prosecution to introduce evidence concerning Adanandus’s

extensive crimnal history, nuch of which predated the head injury.

8 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

9 ld. See also Kimmelman v. Morrison, 477 U S. 365, 375
(1986); Sharp v. Johnson, -- F.3d --, 1997 W. 80440 (5th Cr. Feb.
26, 1997).

10 See Adanandus, 947 F. Supp. at 1035-1054.
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Wth respect to the punishnent phase of the trial, the
district court correctly noted that evidence of Adanandus’s head
injury is a “doubl e-edged sword” -- capable of persuading a jury
that the defendant would be likely to commt additional dangerous
acts in the future. Thus, it cannot be said that his attorney’s
decision not to introduce such evidence fell below an objective
standard of reasonabl eness. In any event, as Adanandus was tried
before the Suprene Court issued its semnal decision in Penry v.
Lynaugh, ** the jury instructions would not have permtted the jury
to consider mtigating evidence as such when determ ning
Adanandus’s fate based on the three special issues.? |Instead, as
the district court noted, “the only way the jury could have given
ef f ect to any potentially mtigating evidence regarding
petitioner’s prior head injuries would have been through the
del i ber at eness and provocation issues.”®® As there was nothing in
Dr. Costello’s report to indicate that Adanandus was unabl e to act

rationally and deliberately, it does not appear that the tria

11492 U.S. 302 (1989)(holding the Texas capital sentencing
schene unconstitutional, as applied to a defendant who had
introduced evidence of his abusive childhood and nenta
retardation, because it did not permt the jury to give effect to
such mtigating factors).

12 The three special issues that were submitted to the jury
at the puni shnent phase of the trial asked whether 1) the def endant
had acted deliberately in killing the decedent, 2) the defendant
posed a continuing threat of violence to society, and 3) the
defendant’s action in killing the decedent was an unreasonable
response to the decedent’s conduct.

13 Adanandus, 947 F.Supp. at 1050.
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attorney’s decisions were either unreasonable or prejudicial to
Adanandus.

The state habeas <court determned that “the evidence
[introduced at the evidentiary hearing]... indicates that the
deci si ons made by counsel during trial concerning the [mtigating]
evidence at issue were based on a thorough and conplete
investigation of the facts and law at the tinme of trial.” That
determ nation is reasonable in |ight of the record evidence and
cannot be di sturbed.

2. Conflict of Interest

Next, Adanandus argues that his trial counsel’s “desire to
obtain a high ranking prosecutorial position interfered with his
duty to represent his client.” At the tinme of the trial,
Adanandus’s trial counsel was seeking an appointnent to a United
States Attorney position. Counsel ultimtely did not receive such
an appointnment, but, after the conclusion of the trial, he
canpai gned successfully for Bexar County District Attorney.

To establish an ineffective assistance claim based on a
conflict of interest, a petitioner who failed to rai se an objection
at trial nust denonstrate that an actual conflict of interest
adversely affected his attorney’'s performance.! The presunption
of prejudi ce which Adanandus seeks to i nvoke through his assertion

of a conflict of interest applies only when an “actual” conflict

14 See United States v Placante, 81 F.3d 555, 558 (5th Cir.
1996); Perillo v. Johnson, 79 F.3d 441, 447 (5th Cr. 1996).
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exists. ! To establish an actual conflict, Adanandus nust identify
specific instances in the record that reflect that his counsel nade
a choice between possible alternative courses of action, and
sel ected one that was hel pful to his candidacy for U S. Attorney or
harnful to Adanandus’s defense, or both.1®

As the district court noted, the defense attorney’ s desire to
be appointed U S. Attorney “mght have presented a potential
conflict of interest, [but] petitioner has all eged no facts show ng
this potential conflict ever evolved into an actual conflict.”?
Adanandus argues that an actual conflict is denonstrated by the
record of his trial counsel’s punishnent-phase jury argunent, in
which the |awer expressed his personal approval of the death
penalty and announced that he had previously sought the death
penal ty whil e prosecuting ot her defendants. Wen that argunent is
viewed in context, however, we are convinced that the attorney’'s
argunent was a good one, and not the product of a conflict of
interest: Although the death penalty is an appropriate penalty in
the right circunstances and in the right case, Adanandus does not
deserve the death penalty.?8

D. THE JURY CHARGE

15 Perillo, 79 F.3d at 447.

16 ]d.

17 Adanandus, 947 F.Supp. at 1055.

18 See Adanandus, 947 F. Supp. at 1056.
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In the second issue certified to us by the district court,
Adanandus argues that his constitutional rights were violated by
the trial court’s refusal to instruct the jury on the |esser-
i ncluded of fenses of felony nurder and involuntary mansl aughter.
The law is clear that a capital defendant is constitutionally
entitled to a | esser-included offense instruction if the evidence
would permit a rational juror, given all the facts, to acquit the
def endant of capital nurder and convict himof the | esser included
of f ense. 1°

On direct appeal, the Texas Court of Crimnal Appeals held
t hat Adanandus was not entitled to a jury instruction on either
f el ony murder? or invol untary nmansl aught er?! because no evi dence was
introduced at trial, by either the prosecution or the defense, to
i ndi cate that Adanandus m ght be guilty of a |lesser offense than
capital nmurder. |In essence, both sides went for “all or nothing.”
On federal habeas review, the district court reached the sane
conclusion as did the state court, and so do we.

In the instant habeas appeal, Adanandus’s brief draws

19 Hopper v. Evans, 456 U.S. 605, 611-612 (1982); Beck V.
Al abama, 447 U. S. 625, 637-38 (1980); Cordova v. Lynaugh, 838 F. 2d
764, 767 (5th Cir.), cert. denied, 486 U S. 1061 (1988).

20 Adanandus, 866 S.W2d at 231 (“We conclude there is no
evi dence upon which a jury could rationally find that appell ant had
the intent to rob, but not the intent to cause the death of the
deceased. ") (enphasis in original).

2L |d. at 232 (“There is no evidence in the record fromwhich
a rational jury could infer that appellant’s actions were nerely
reckl ess and were not intentional.”)(enphasis in original).
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attention to discrepancies in the testinony of eyew tnesses at
trial in an attenpt to show that a juror could have inferred
sonehow t hat Adanandus shot Hanan either accidentally or wi thout an
intent to kill.? This position is baseless: Al trial wtnesses
were in agreenent on the material issue, i.e., that Adanandus
poi nted the gun at Hanan and pulled the trigger. There sinply was
no evidence at trial to suggest that Adanandus shot Vernon Hanan
accidentally, or that he | acked specific intent to kill Hanan.
1]
CONCLUSI ON

For the reasons stated herein, as well as those articul ated by
the district court, we affirmthat court’s denial of Adanandus’s
petition for habeas relief and vacate the stay of execution issued
by the district court.

AFFI RVED.

22 See n.1, supra.
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