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PER CURI AM *
Jason Arthur Copson, a self-described conputer and tel ephone
“hacker,” plead guilty to aiding and abetting the interstate
transportation of stolen property in violation of 18 U S.C. 88 2

and 2314 and was sentenced to, anong other things, 96 nonths of

Pursuant to 5TH QR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



inprisonment and a three-year term of supervised release. On
appeal, Copson asserts that the district court erred in not
allowing himto withdraw his guilty plea and in denying his notion
for reduction in sentence based on di m ni shed capacity. W affirm
I

I n Septenber 1995, Copson entered into a plea agreenent with
the governnent. This agreenent provided that “[i]f the Defendant
fully conplies wth the terns of this plea agreenent, and in
addi tion provides substantial assistance to the United States in
this and other crimnal investigations, the United States Attorney
for the Western District of Texas [“United States Attorney”] wll
file a notion for a dowmward departure pursuant to [United States
Sentencing CGuidelines] §8 b5K1.1.” Section 5K1.1 provides in
relevant part that “[u] pon notion of the governnent stating that
the defendant has provided substantial assistance in the
i nvestigation or prosecution of another person who has comm tted an
of fense, the court may depart from the guidelines.” The plea
agreenent then noted that “the determ nation as to whether or not
t he defendant has provided substantial assistance shall be nade
exclusively by the United States Attorney” and that the United
States Attorney had “sol e discretion” over the “decisionto file a
5K1.1 motion . . . .7

Subsequently, Copson filed a notion to withdraw his guilty
pl ea, asserting that the governnent had denied himan opportunity
to provide substantial assistance in accordance with the plea
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agreenent and thus prevented him from qualifying for a 8 5K1.1
departure. Copson also asserted that his guilty plea was based on
a prior plea agreenent in which the governnent consented both to
nove for a 8 5K1. 1 departure and to recommend that his sentence run
concurrently with a state sentence he was serving.! Lastly, Copson
mai nt ai ned that, unbeknownst to him the governnent changed the
pl ea agreenent before he signed it. Copson later revoked his
notion to withdraw his guilty plea and never renewed it.?

Prior to the sentencing hearing, a psychiatrist exam ned
Copson and determ ned that he suffered froman obsessi ve-conpul sive
di sorder, used self-nutilation for relaxation, and suffered from
“Dim ni shed Capacity at the tine of his offense” (enphasis in

original). The psychiatrist also testified to this effect at the

! I n support of this contention, Copson relied on an

unsi gned draft of a plea agreenent which was apparently faxed
fromthe US. Attorney’s Ofice to Copson in April 1995. The
draft agreenent states in part that

[i]f the Defendant fully conplies with the terns of

this plea agreenent, and in addition provides

substantial assistance to the United States in this and

other crimnal investigations, the United States

Attorney . . . may file a notion for a downward

departure pursuant to . . . 8§ 5KI1.1, and/or may request

that the Court order that sentence in this matter run

concurrently with the sentence that the defendant is

now servi ng.
The draft agreenent also notes that the United States Attorney
had “sol e discretion” over the “decision to file a 5K1.1 notion
or request a concurrent sentence . . . .7

2 The Assistant United States Attorney (“AUSA’) stated at the
sent enci ng hearing that Copson “has agreed to withdraw his notion to withdraw
his plea - in other words, to proceed with sentencing today.” Copson’'s
attorney responded that “[nmjy client has agreed that he would proceed . . . as

well as withdraw{] his notion to vacate his plea previously filed.”
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sentenci ng hearing. In addition, Copson was evaluated by a
psychol ogi st enployed by the Federal Bureau of Prisons who
confirmed that Copson was suffering froma nental di sease but could
still “conprehend[] the charges against himand . . . provide
reliable information to assist his attorney in his own defense.”

Based on the evidence regardi ng Copson’s nental state and its
own observations, the district court decided at the sentencing
hearing that Copson was sufficiently conpetent to understand the
proceedi ngs.® The court then considered Copson’s notion for a
downwar d departure based on di m ni shed nental capacity pursuant to
8§ 5K2.13 of the Cuidelines. Section 5K2.13 provides that

[i]f the defendant comm tted a non-violent offense while

suffering significantly reduced nental capacity not

resulting from voluntary wuse of drugs or other

intoxi cants, a |l ower sentence may be warranted to refl ect

the extent to which reduced nental capacity contributed

to the comm ssion of the offense, provided that the

defendant’s crim nal history does not indicate a need for

i ncarceration to protect the public.
At one point during the sentencing hearing, the district court
stated that “[d]imnished capacity, | gquess, could cone from
various sources, from alcohol, from drugs.” The court then

confirmed that dimnished capacity was a proper ground for

departure under the CGuidelines except when it resulted fromthe use

8 The district court conducted Copson's first sentencing hearing on

May 20, 1996. After hearing psychiatric testinmony regardi ng Copson’s nenta
health, the court held the proceedings in abeyance pending a 45-day nenta
heal t h exam nation of Copson at the Bureau of Prisons. The sentencing hearing
resuned on Septenber 11, 1996, at which tinme the court found Copson conpetent
enough to conprehend the proceedi ngs.
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of drugs or other intoxicants, and proceeded to hear argunent over
whet her Copson shoul d receive the § 5K2. 13 departure. During this
di scussion, the prosecutor stated that in order to depart downward,
the court should find sonme nexus between the dimnished nenta
capacity and the offense. It is unclear fromthe record whet her
the court agreed with this comment.

Utimately, the district court denied Copson’s notion for
downward departure and sentenced Copson to 96 nonths of
i nprisonment, a three-year termof supervised rel ease, the paynent
of $320,513.60 in restitution, and a $50.00 special assessnent.
Copson appeal s.

|1
Copson first contends that the district court erredin failing

to allow himto wthdraw his guilty plea, and that this error
deprived himof constitutional due process.

Copson filed a notion to withdraw his guilty plea shortly
before his sentencing hearing because the governnent had all egedly
breached t he pl ea agreenent by not filing a 8§ 5K1.1 notion. Copson
|ater withdrewthis notion and affirned his desire to plead guilty
in open court. He never renewed the notion. Now, on appeal
Copson apparently mai ntains that the district court shoul d have sua
sponte struck his qguilty plea because the governnent allegedly
vi ol ated the plea agreenent.

Where a defendant fails to preserve an objection to sonething

affecting his substantial rights (e.g., does not object to aguilty
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plea), we generally reviewthe “m stake” he did not point to bel ow
for plain error. See Fe. R CRM P. 52(b) (“Plain errors or
defects affecting substantial rights nmay be noticed al though they
were not brought to the attention of the court.”); United States v.
Rui z, 43 F.3d 985, 988 (5th Gr. 1995) (stating that “unobjected-to
errors” warrant plain error review). However, the Suprenme Court
has hel d that, where a defendant nakes an objection, withdraws it,
and then fails to renew it, the defendant has “waived” the
objection and may not rely upon it as a ground for reversal
Johnson v. United States, 318 U. S. 189, 200-01, 63 S. C. 549, 554-
55, 87 L. Ed. 704 (1943). We sinply refuse to review a defendant’s
argunent on appeal in such a situation because “we are not dealing
here with inadvertence or oversight. This is a case where silent
approval of the course followed by the court is acconpanied by an
express waiver of a prior objection . . . .7 Id.

In this case, Copson noved to withdraw his guilty plea because
the governnent allegedly breached the plea agreenent. He then
revoked the notion and failed to renew it. Now, he attenpts to
resurrect the notion on appeal under the pretext of alleging that
the district court “erred” in “failing” to permt himto recant his
guilty plea. However, we determ ne that, under Johnson, Copson has
wai ved any objection to his guilty plea based on the governnent’s
al | eged breach of the plea agreenent, and that we may not consi der

hi s argunment on that point.
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Copson next avers that the district court erred in denying his
notion under 8 5K2.13 for a reduction in sentence based on
di m ni shed capacity. W lack jurisdiction to review a defendant’s
chall enge to his sentence based nerely upon his dissatisfaction
wth the court’s refusal to grant a downward departure. United
States v. Di Marco, 46 F.3d 476, 477 (5th Gr. 1995); see also 18
US C 8§ 3742(a) (listing kinds of <challenges to sentences
permtted on appeal). Jurisdiction wll lie, however, if the
sentencing court’s refusal to depart downward violated the |aw.
United States v. Akin, 62 F.3d 700, 701 (5th Cr. 1995). A
violation of law occurs if the court bases its refusal to depart
downward on the m staken assunption that it does not have the
authority to do so. |Id. In the absence of such a violation,
however, this court wll not disturb the sentencing court’s
di scretionary decision not to depart dowward. United States v.
Keller, 947 F.2d 739, 740 (5th Cr. 1991).

Copson argues that we have jurisdictionto reviewthe district
court’s refusal to grant him a § 5K2.13 departure because the
district court mstakenly assuned that it did not have the
authority to reduce his sentence under that section. Specifically,
Copson asserts that the district court incorrectly believed that,
to obtain a downward departure under 8§ 5K2.13, a defendant’s

di m ni shed capacity nust be the sole cause of the crine and the
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def endant nmust prove that he is insane. |In addition, he maintains
that the court wongly equated di m ni shed nental capacity with use
of alcohol or drugs, a conparison that § 5K2.13 specifically
f orbi ds.

On the first point, Copson maintains that the district court
m sapplied 8 5K2.13 when it allegedly relied on the prosecutor’s
statenent that there nust be “sone nexus between the probl emhe has
and the offense that he conmtted; that it [in] sone way
contributed to the commssion of the offense . . . .7
Section 5K2. 13 provides in relevant part that “a | ower sentence may
be warranted to refl ect the extent to which reduced nental capacity
contributed to the comm ssion of the offense . . . .” Contrary to
Copson’s assertion otherwi se, thereis noindicationthat the court
believed that it could grant a 8 5K2. 13 departure only if Copson’s
di m ni shed nental capacity was the sole reason he commtted the
offense. In fact, the prosecutor’s statenent, which the district
court may or may not have adopted, is an accurate paraphrase of one
of the requirenents of § 5K2.13.

Copson next asserts that the district court believed that it
could only award a 8 5K2.13 departure if Copson was insane, as
opposed to nerely suffering fromdi m ni shed capacity. The record
reflects that the court relied upon the results of Copson’s nental

exam nations to establish that he was conpetent for the purpose of



proceedi ng with the sentencing hearing.* Moreover, both before and
after the court nade that determ nation, the parties discussed at
I ength issues related to dimnished capacity as it pertained to a
downwar d departure under 8 5K2.13.° There is no evidence that the
court confused the question of Copson’s sanity for purposes of
proceeding with the sentencing hearing with its understandi ng of
di m ni shed capacity as it relates to a 8 5K2. 13 departure.

In his third point, Copson contends that the court’s statenent
that “dimnished capacity, | guess, could cone from various
sources, from alcohol, fromdrugs . . .” reflected its incorrect
belief that dimnished capacity was not a recogni zed basis for a
8§ 5K2.13 departure. |Imediately after this statenent, though, the

court clarified wwth the prosecutor that “di m ni shed capacity from

4 Upon resunption of the sentencing hearing, the Court

stated that “[f]romthe standpoint of the |legal definition of
sanity, [various experts] found and expressed to the court that
you were sane at the tinme of the [crimnal] act or acts and al so
at the present tine. So, then we proceed with this sentencing
heari ng based on those representations . . . .”

> For exanple, the psychiatrist who exam ned Copson
testified at the sentencing hearing that he was instructed to
gi ve “an opi ni on about whether there was or was not di m ni shed
capacity” for purposes of 8§ 5K2.13, and “that’s what | did.” The
prosecutor then confirned that the psychiatrist was “just talking
now about whet her [ Copson] shoul d be getting credit under”
§ 5K2. 13.
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a nmental standpoint” was grounds for departure,® and the court
subsequently entertai ned extensive argunent on the issue.

We conclude that the district court was fully aware of its
authority under 8§ 5K2.13 to depart downward from the qguideline
range. The record clearly indicates that the court took into
account Copson’s nental condition in deciding not to depart
downward, and the court’s willingness to hear argunents regarding
Copson’s alleged dimnished capacity further denonstrates its
awareness of its authority to grant a 8 5K2.13 departure. W find
no violation of lawin the court’s exercise of its discretion here
and, therefore, lack jurisdiction to review the district court’s
refusal to depart downward under § 5K2.13.

|V
For the foregoing reasons, we AFFIRM the judgnent of the

district court.

6 The follow ng coll oquy occurred between the district
court and prosecutor:
THE COURT: Di mnished capacity . . . could cone from

various sources, from al cohol, fromdrug ))

MR PITMAN. Well, the guidelines don’'t recognize that
ci rcunst ance.

THE COURT: Di mnished capacity froma nental standpoint is
recogni zed?

MR. PITMAN. That’s correct, Your Honor. Anything that, in
fact, is not induced by drug or al cohol.
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