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ver sus

JTM | NDUSTRI ES, | NC,

Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas
(W 95- CV-273)

May 19, 1997
Before JOLLY, DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM *

Plaintiff Bryan L. McCulley (“MCulley”) appeals the district
court’s grant of summary judgnent in favor of Defendant JTM
| ndustries, Inc. McCul ley also appeals the district court’s
striking of various docunents he filed in opposition to JTMs
summary judgnent notion. W affirm

Pursuant to Local Rule 47.5, the Court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5. 4.



McCulley was an enployee at JTMs Linmestone Facility in
Jewett, Texas. JTMhired McCulley in January 1987; he ultimately
becane the facility’s full-tinme |aboratory technician responsible
for conducting daily tests to determ ne the conposition of “bottom
ash,” “fly ash,” and “scrubber sludge” at the facility.

McCul | ey’ s nother and stepfather, Linda and Frank Holt, were
al so enpl oyed at JTM s Jewett facility. Frank was pl ant nmanager of
the facility from1988 until June 7, 1993; Linda was the facility’'s
of fi ce manager until March 31, 1993. JTMterm nated Linda after it
adopted a nepotism policy that precluded her fromremaining in a
position subordinate to her husband at the sane facility.

After JTM termnated Linda, she filed a charge of
discrimnation with the Equal Enploynent Qpportunity Comm ssion
(“EECC’) and the Texas Comm ssion on Human Rights (“TCHR'). After
receiving notice of Linda's EEOCC conplaint, JTM placed Frank on
admnistrative | eave and subsequently offered him a transfer to
anot her positioninthe Atlanta area. Frank initially accepted the
transfer, but later refused it and quit his job.?

After Frank left JTMs Jewett facility on June 7, 1993,

several incidents of allegedly “disruptive behavior” by MCulley

2 Bot h Linda and Frank Holt sued JTMal l eging, inter alia, violations
of the Age Discrimnation in Enpl oynent Act of 1967 (“ADEA’). Specifically, the
Holts alleged age discrimnation, in violation of 29 US C § 621, and
retaliation against Frank for Linda’s EECC conplaint, in violation of 29 U S.C
§ 623(d). A jury rejected all of the Holts’ clainms against JTM except for
Frank’s claim of retaliation. On appeal, we reversed Frank’s judgnment and
di snmssed the case with prejudice. Holt v. JTMIndus., Inc., 89 F.3d 1224 (5th
Cr. 1996), petition for cert. filed, 65 U . S.L.W 3649 (U S. Mar. 13, 1997) (No.
96- 1472) .
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pronmpted JTMto place McCulley on a paid nedical |eave of absence
| asting from August 23 to Septenber 19, 1993. During this tine,
McCul | ey attended counseling sessions with Dr. Robert Adel man. On
or about Septenber 24, 1993, a few days after MCulley' s return
fromleave, JTMpl aced hi mon a one-week suspensi on wi t hout pay for
continued “disruptive behavior and negative work attitude.”
McCul | ey never returned to his position at JTM 1In a letter dated
Cctober 4, 1993, McCulley notified JTMthat he did not intend to
return to work.

On August 21, 1995, McCulley filed suit against JTM al | egi ng
violation of the Anmericans with Disabilities Act of 1990 (“ADA"),
42 U.S.C. § 12101, and Title VII of the Gvil R ghts Act of 1964,
42 U.S.C. § 2000e.®* MCulley opposed JTM s subsequent notion for
summary judgnent on his clains. He attached to his opposition his
affidavit and those of Dr. Adel man and Jana Hart.* JTM noved to
strike the affidavits.

On July 17, 1996, the district court granted JTMs notion to
strike and granted summary judgnent in JTMs favor. The district

court denied McCull ey’ s subsequent notion for a newtrial and JTM s

8 Section 2000e-3 nmakes it unlawful for an enployer to discrininate
agai nst an enpl oyee for exercising rights protected by Title VII. Linda Holt
initially advanced clains of both gender and age discrimnation to the EECC
McCul l ey, like Frank Holt, contends that he was constructively discharged in
retaliation for Linda’s EEOC claim and subsequent |awsuit. McCul | ey’ s
retaliationclaim as the district court observed, is apparently under the ADEA s
retaliation provision, 29 U S. C. 8§ 623(d), rather than under § 2000e- 3.

4 Hart is the director of the Creative Education Institute. She

apparently administered the Learning Efficiency Test and the Kaufman Test of
Educati onal Achi evenent to MCull ey.
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subsequent notion for attorney’'s fees. MOCulley appeals.
I
McCul | ey argues that the district court erred both in striking
his summary judgnent evidence and in granting summary judgnent in
JTM s favor. W review a district court’s decision to strike
summary judgnent evidence for an abuse of discretion. R chardson
v. Odham 12 F.3d 1373, 1378 (5th Gr. 1994). W review a
district court’s grant of summary judgnent de novo, using the sane
standard as the district court. Duffy v. Leading Edge Prods.
Inc., 44 F.3d 308, 312 (5th Cr. 1995). Summary judgnent is
appropriate when the record reflects that “there is no genuine
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” Fed. R Cv. P. 56(c).
A
McCull ey challenges the district court’s striking of his
affidavit, Dr. Adelman’s affidavit, and Hart's affidavit. e
address each affidavit in turn.
1
The district court struck McCulley’'s affidavit after finding
that it “directly contradict[ed] his deposition in that he had a
remar kabl e recal |l of past events that he did not possess during the
taking of his deposition.” MCulley contends on appeal that the
affidavit did not contradict his deposition testinony, but rather

suppl enented it. He argues that his nervousness at his first
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deposition and his allegedly limted intelligence explain his
inability torecall during his deposition even the nost rudi nentary
factual predicates of his claim He also argues that the
statenents in his affidavit nerely restate information recorded in
his diary and contained in docunents previously filed with the
EECC.

These argunents are unpersuasive. McCul l ey presented no
evidence that his purported dimnished capacity affected his
ability to testify by deposition. In fact, counsel for both
parties nade every effort to enphasize the solemity of the
pr oceedi ng. Moreover, even were MCulley as intellectually
chal | enged or nervous as he now asserts, the district court would
not be required as a result to excuse his failure to correct or
review the otherwise inconplete answers he provided at his
deposition. MCulley verified that he had read his testinony prior
to signing the deposition transcript. In addition, MCulley’s
characterization of his affidavit as “supplenentary” is optimstic
when many of his answers purport to reflect know edge of persons
and events that, at the time of his deposition, he vigorously

mai nt ai ned he either did not knowor did not recall.> Accordingly,

5 For exanple, MCulley testified at his deposition that he did not

remenber or di d not know when he began work at JTM whet her he continued worki ng
after Frank Holt left JTM whether anyone ever threatened his job because of
Frank’ s departure, or whether anyone ever threatened his job because of Linda
Holt’'s EEOCC claim He also testified that he did not renenber or did not know
who Greg Perkins (MCulley' s supervisor) was, who Lana Quthrie (a JTM enpl oyee
who accused McCulley of slamming a file drawer) was, or what significance, if
any, certain JTM enpl oyees had to his case.

Qutside of the deposition room however, MCulley's ability to recall
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we find that the district court did not abuse its discretion in
excluding McCulley's affidavit pursuant to Federal Rule of G vi
Procedure 37(c).°®
2

The district court struck Dr. Adelman’s affidavit because it
failed to conply with the requirenments governing admssibility of
expert testinony found in Federal Rule of Evidence 702. The
district court also rejected MCulley's contention that Dr.
Adel man’s affidavit was adm ssible to show “notice” to JTM of
avai | abl e reasonabl e accommopdati ons because the district court
found nothing in Dr. Adelman’s affidavit (or any other affidavit)
to suggest that JTM had received it.

McCulley alleged that JTMsent himto see Dr. Adel man during
his nedical |eave of absence. Dr. Adelman’s report, dated

Sept enber 20, 1993, purports to anal yze McCull ey’ s behavior and to

persons and events inproved so dramatically that his affidavit sinply cannot be
deened to refl ect the kind of elaboration that qualifies as “supplenentation” in
t he cases upon which McCulley relies. See D bidale of La., Inc. v. Arerican Bank
& Trust Co., 916 F.2d 300, 307 (5th Gr. 1990); Cark v. Resistoflex Co., 854
F.2d 762, 766 (5th G r. 1988); Kennett-Mirray Corp. v. Bone, 622 F.2d 887 (5th
Cr. 1980). Rather, McCulley' s inproved ability to recall persons and events is
substantially different testinony warranting judicial skepticism S.WS.
Erectors, Inc. v. Infax, Inc., 72 F.3d 489, 496 (5th Cr. 1996).

6 The district court concluded that “[w hether viewed as a deliberate
deception or nerely a failure to correct incorrect information, Plaintiff’s
affidavit i s excludabl e under Rule 37(c).” Rule 37(c) provides that a party who,
wi t hout substantial justification, fails to discloseinformationrequired by Rule
26(e) (1), may not use that evidence “at atrial, at a hearing, or on a notion.”
Fed. R CGv. P. 37(c). Rule 26(e)(1l) inmposes a duty on a party to suppl enent
disclosure “if the party learns that in some material respect the information
di sclosed is inconplete or incorrect.” Fed. R Cv. P. 26(e)(1).

Al t hough portions of McCulley's excluded affidavit relate to matters not
addressed in his deposition testinmony, consideration of these portions does not
suffice to create an issue of material fact barring sunmary judgnment for JTM
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suggest copi ng nechani sns. An affidavit stating only that the
report was kept in the regular course of Dr. Adel man’s busi ness and
that it was an exact duplicate of the original acconpanied Dr.
Adel man’ s report.

McCulley plainly submtted the report for its value as an
expert opinion regarding his alleged disability and the
accommodations, if any, that JTM should have provided to him
Despite this patent purpose, however, MCul | ey never even attenpted
to qualify Dr. Adelman as an expert in the district court.
“[Blefore a district court may consi der expert opi nion evidence set
forth in an affidavit or other evidentiary docunent offered in
support of or in opposition to a notion for sunmary judgnent, the
court nmust find, anong other things, that the evidence neets the
requi renents of Federal Rule of Evidence 702, nanely, that the
person who provided the evidence is ‘qualified as an expert by

know edge, skill, experience, training, or education. Lavespere
v. N agara Mach. & Tool Wbrks, Inc., 910 F.2d 167, 176 (5th Cr.
1990) (quoting Fed. R Evid. 702), cert. denied, 510 U. S. 859, 114
S. . 171, 126 L. Ed. 2d 131 (1993). That MCull ey may have net
the requirenents of the business records exception to the hearsay
rule in Federal Rule of Evidence 803(6) does not sufficiently
support his argunents. Even if we accept MCulley's dubious

assertion that he offered Dr. Adelman’s report solely for its val ue

as “notice” to JTM of avail abl e accommbdati ons, we agree with the



district court that McCulley failed to provide any summary judgnent
evi dence suggesting that the report was sent to or received by JTM
at any relevant tine before McCulley resigned.” As a result, we
conclude that the district court did not abuse its discretion in
excluding Dr. Adelman’s affidavit and the acconpanying report.
3
The district court also struck Hart’'s affidavit and an
acconpanyi ng report because Hart was not qualified as an expert as
required by Rule 702. For the sanme reasons explai ned above, we
find that the district court did not abuse its discretion in
excluding Hart’'s affidavit and report.?
B
The district court granted summary judgnent in favor of JTMon
McCulley's retaliation claim because McCulley failed to present
sufficient evidence to denonstrate an issue of fact concerning
either the existence of an adverse enploynent action or a causal
connection between the “protected act” and the alleged adverse

enpl oynent action.® The district court further found that JTM

! Even if JTM received Dr. Adelman’s report before it received

McCul l ey’ s resignation letter of Cctober 4, 1993, proof of notice of the contents
of the report would not preclude sunmary judgnent for JTM

8 McCul | ey does not advance his “notice” theory with respect to Hart's
affidavit because Hart’'s report purports to have been witten nore than two
nonths after McCulley sent his resignation letter to JTM

9 Under both the ADEA and Title VI1, a plaintiff establishes a prim
faci e case of retaliation by showing: (1) that he engaged in activity protected
by Title VII or the ADEA; (2) that an adverse enpl oynent action occurred; and (3)
that there was a causal connection between the participation in the protected
activity and the adverse enpl oynent decision. Shirley v. Chrysler First, Inc.,
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articulated non-retaliatory reasons for actions taken in regard to
McCul l ey’s enploynent, and that there was no evidence that these
reasons were pretextual . Although we believe that the district
court was correct in its assessnent of the evidence, or |ack
t hereof, supporting MCulley’'s retaliation claim we affirm the
grant of summary judgnent in favor of JTMon the sanme ground that
we rejected Frank Holt’s retaliation claimafter this appeal was
filed. See Holt, 89 F.3d at 1225-27.

In Holt, the related case addressi ng whet her Frank Holt could
assert a retaliation claimunder 29 U S. C 8§ 623(d) alleging JTM
termnated himin retaliation for his wife Linda's ADEA claim we
expl ai ned:

[When an individual, spouse or otherw se, has not

participated “in any manner” in conduct that is protected

by the ADEA, we hold that he does not have automatic

standing to sue for retaliation under 8 623(d) sinply

because his spouse has engaged in protected activity.

fhtej evi dence does not establish that Frank parti ci pated

in Linda s protected activities or that he opposed JTM s

all eged discrimnatory practice. There is no evidence

that Frank hel ped Linda prepare her charge or that he

assisted in any way inits filing. At best, Frank was a

passi ve observer of Linda' s protected activities. As

such, he does not have standing to sue for retaliation

under 8§ 623(d).

ld. at 1227 (enphasis in original).

970 F.2d 39, 42 (5th GCr. 1992).

10 The di strict court outlinedthe summary judgnment evi dence supporting
JTM s assertion that MCulley's “outbursts” were frequent and disruptive. The
evidence was largely uncontroverted. McCul | ey acknow edged tenper control
problems in his deposition and even the (excluded) Adelnan report tends to
support the affidavits submtted by JTM
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MCulley's retaliation claimfails for the sane reason. He
neither alleged nor presented any sunmary judgnent evidence
suggesting that he “participated in any manner in an i nvestigation,
proceeding, or litigation” concerning his nother’s claim 29
US C § 623(d). Furthernore, the record contains no evidence
suggesting that he “opposed any practice” of JTMas it related to
his nother’s claim |d. As we have held that 8§ 623(d) does not
confer *“automatic standing” on famly nenbers, McCul l ey’ s
retaliation claim cannot survive JTMs summary judgnent notion.
Holt binds this panel.! Accordingly, we affirm the district
court’s grant of summary judgnent in favor of JTM on MCulley’s
retaliation claim

C
Under Title | of the ADA, an enployer cannot discrimnate

against a “qualified individual with a disability because of the

disability of such individual in regard to . . . the hiring,
advancenent, or discharge of enployees . . . .7 42 U.S.C. 8§
12112(a). A plaintiff may establish a claim of disability

discrimnation by presenting direct evidence of discrimnation.

Taylor v. Principal Fin. Goup, Inc., 93 F.3d 155, 162 (5th Cr.),

1 Rat her than point to evidence that he engaged in sonme protected
activity, MCulley invites us to revisit the issue decided in Holt. This we
decline to do. One panel of this court cannot overrule a prior panel’s decision
in the absence of an intervening contrary or supersedi ng decision by this court
en banc or the Supreme Court. Oncale v. Sundowner O fshore Servs., 83 F.3d 118,
119 (5th Cr.), petition for cert. filed, 65 U S.L.W 3432 (U.S. Dec. 16, 1996)
(No. 96-568).
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cert. denied, = US __ , 117 S. . 586, 136 L. Ed. 2d 515
(1996) . Alternatively, a plaintiff may establish a prima facie
case of discrimnation in violation of the ADA by showi ng that:
(1) he suffers froma disability; (2) heis qualified for the job
(3) he was subject to an adverse enpl oynent action; and (4) he was
replaced by a non-di sabled person or was treated | ess favorably
t han non-di sabl ed enpl oyees. 1d. The ADA defines “disability” as:

(A) a physical or nental inpairnment that substantially

limts one or nore of the major life activities of such

i ndi vi dual ;

(B) a record of such inpairnment; or

(C being regarded as having such an inpairnent.

42 U.S.C. 8 12102(2). See also Ellison v. Software Spectrum 85
F.3d 187, 190-92 (5th Cr. 1996) (noting that inpairnment, standing
al one, does not constitute disability unless it also substantially
limts major life activity).

McCul l ey clains that his “learning disabilities and di m ni shed
nmental capacities” constitute a disability under § 12102(2)(A).
Such conditions, if established, would cone within the definition
of “inpairnment” under applicable EEOCC regulations.?? See C F.R
§ 1630.2(h) (adopting definition set forth in 34 CFR
8§ 104.3(1)(B)). McCulley also contends that he suffers from a

speech inpedinent, a physical inpairnent that, if established,

12 The only sumary judgnment evi dence proffered by McCul |l ey supporting

his claim that he suffered from a learning disorder was Hart’'s (excluded)
affidavit and report, conpiled after McCulley left JTM Al though we agree that
the district court properly excluded this evidence, we assunme arguendo the
exi stence of such an inpairnent to denonstrate the infirmties of McCulley s ADA
claim
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would also cone within the regulatory definition. See id.
(adopting definition set forth in 34 CF.R 8 104.3(1)(A)).

The district court held that McCulley had failed to present
sufficient summary judgnent evidence to denonstrate how either
alleged inpairnent affected one or nore of the “mjor Ilife
activities.” Al t hough, as the district court acknow edged,
McCul | ey argues that his (excluded) affidavit nade such a show ng,
we agree with the district court’s assessnent. The district court
expl ai ned:

Plaintiff indicates that he lives with his parents and

doesn’t have a driver’s license. There is nothing to

indicate that this is a necessary result of his

i npai rment s. Plaintiff additionally indicates that he

cannot qualify for nost jobs in Linestone County. There

is, again, no factual basis for this conclusion and

nothing to indicate that Plaintiff has the abilities to

draw that conclusion. Neither the [excluded] report of

Jana Hart nor that of Robert Adel man supports these

concl usi ons.

Furthernmore, MCulley has not presented any evidence that m ght
denonstrate a connecti on between either inpairnment and his asserted
constructive di scharge or on-the-job treatnent (the all eged adverse
enpl oynent actions). I ndeed, the only evidence in the record
addressing the link between JTMs actions and any potential
“Inmpairnment” of McCulley are the affidavits submtted by JTMt hat
suggest that it was McCulley’s deportnent that caused JTMto pl ace
McCulley on nedical | eave, to curtail certain collatera

responsibilities, and eventually to suspend him wthout pay.

Personality traits such as poor judgnent, quick tenper or
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i rresponsi bl e behavior are not thenselves inpairnments. 29 CF.R
8§ 1630.2(h) (app.). JTMconcedes that McCul |l ey repeatedl y engaged
in “disruptive behavior” and “outbursts,” but MCull ey has neither
al l eged nor offered any evidence suggesting that these incidents,
to the extent that he does not deny that they ever occurred, were
the result of either alleged inpairnment. Accordingly, we affirm
the district court’s grant of sunmmary judgnment in favor of JTM on
McCul ey’ s ADA discrimnation claim?®®
11

Based on the foregoing, we find that McCulley s retaliatory
di scharge claimunder the ADEA is barred by Holt and that he has
failed to offer any evidence of a genuine issue of fact for trial
on his ADA discrimnation claim W therefore AFFIRMthe district

court’s grant of summary judgnent in favor of JTM

13 Inlight of McCulley's failure to advance any pl ausi bl e, supportabl e

theory of adverse enploynent actions on the part of JTM we agree with the
district court that his constructive discharge clai m)upon which both his ADEA
and ADA clains relied))is without nerit. See Barrow v. New Ol eans Steanship
Ass’n, 10 F.3d 292, 297 (5th Gr. 1994).
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