IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50676
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

TI MOTHY ROBERTS,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Western District of Texas
USDC No. A-95-CA-29-4

April 20, 1998
Before JOLLY, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *

Ti not hy Roberts, federal prisoner # 60934-080, has appeal ed
the district court’s denial of his 28 U S C § 2255 notion to
vacate his sentence for a drug-trafficking offense.

The district court agreed with the magi strate judge’s findi ngs
that Roberts’s plea agreenent waived his right (1) to contest the
type of nethanphetam ne involved, and (2) to assert that he was

entitled to additional sentence «credit for acceptance of

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



responsibility on authority of U S.S.G 8§ 3E1.1(b)(2). W find no
error in these rulings.

The district court held an evidentiary hearing on Roberts’s
clains that his counsel was ineffective (1) for not asserting that
L- met hanphet am ne rat her than D net hanphetam ne was invol ved, and
(2) for not preserving Roberts’s right to take a direct appeal
However, the court deni ed Roberts’s application for the appoi nt ment
of counsel to represent himat the hearing. This ruling requires
the reversal of the district court’s denial of relief on these

counsel -i neffecti veness cl ai ns. See United States v. Vasquez, 7

F.3d 81, 83-86 (5th Gr. 1993) (a harmless error analysis is
I nappropriate).

Roberts is not entitled to relief on his clains (1) that the
district court should not have denied his request for discovery;
(2) that the court failed to address sone of his objections to the
magi strate judge’s report; and (3) that the district court should
have consi dered new clains alleged in his objections to the report
as anmendnents to his 8 2255 notion

The new clains are (1) denial of due process and (2)
i neffective assistance of counsel, based on Roberts’ s assunption
that the probation officer did not receive his objections to the
presentence report until the day he was sentenced. These clains
lack nerit because the record shows that the probation officer
recei ved the objections nine days before Roberts was sentenced.

AFFI RVED i n part; VACATED and REMANDED in part.






