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PER CURI AM ~

Eric Alan G aconel appeals the district court’s denial of his
motion for reduction of sentence under 18 U S.C. 8§ 3582 (c)(2).

G aconel argues that, because the Governnent noved for downward

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



departure, the district court abused its discretion in determning
that G aconel was nonetheless subject to a statutory ten-year
m ni mum sentence for his offense. G aconel also argues that the
district court abused its discretioninrefusing to apply the newy
anended “safety valve” provisions of 18 U S.C. 83553(f), and its
i npl enmenting guideline 85Cl.2, in the context of a notion for
sentence reduction under 83582(c)(2).

We have reviewed the record and the briefs of the parties and
find no abuse of discretion. It is clear that the United States
did not nove for nor authorize a downward departure from the
m ni mum sent ence. Under the recent Suprene Court decision in

Mel endez v. United States!, the district court had no discretionto

depart downward. |In any event, because it is clear fromthe record
that the district court would have inposed the sane sentence
irrespective of the statutory mnimum no remand is necessary.?
G aconel is not entitled to a reduction in his sentence under
85CL1. 2 because Anmendnent 509, which inplenented 85Cl.2, was not
designed for retroactive application,® and, in any event, the

mandatory m ninum sentence for a violation of 21 US C 841

! 116 S. . 2057 (1996).

2 See Wllians v. United States, 503 U S 193, 201-03
(1992) (Holding that remand is not required [i]f the party
defending the sentence persuades the court of appeals that the
district court would have inposed the sanme sentence absent the
erroneous factor”).

3 See United States v. Drath, 89 F.3d 216, 217-18 (5th G r.
1996) .



overrides any retroactive application of a guideline amendnent.*

AFF| RMED.

4 See United States v. Pardue, 36 F.3d 429, 431 (5th Gr.
1994), cert. denied, 115 S.Ct. 1969 (1995).
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