IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50607
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus

SANTI AGO NKO- SI AKA, al/k/a Siaka Nko Santi ago,
a/ k/a Sam Nko Siaka Smth,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-96-CR-16-ALL

 December 19, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Santi ago Nko- Si aka chal |l enges his sentence for his
conviction pursuant to 18 U S.C. § 1546(a).

He raises the following issues: 1) US S G § 2L2.2
contenpl ates bribery within the heartland of cases covered by the

gui deline, and therefore, bribery could not support the district

court’s upward departure; 2) the court’s other reason for the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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upward departure, Nko-Si aka absconding from deportation
proceedi ngs, was unclearly stated so that it could not be grounds
for the departure; 3) the Sentencing Comm ssion considered
deportation in several offense guidelines and in § 2L2.2, and
this consideration precludes the court’s use of abscondi ng as
grounds for a departure; and 4) the extent of the departure was
based on the court’s legal error in its analogy to another
of fense gui deline wthout consideration of Nko-Siaka’s acceptance
of responsibility in the anal ogy.

From our review of the appellate record, we concl ude that
the district court did not abuse its discretion in its upward

departure. See United States v. Ashburn, 38 F.3d 803, 807 (5th

Cr. 1994) (en banc), cert. denied, 115 S. C. 1969 (1995).
Further, Nko-Siaka's remaining issues™ do not rise to the |evel

of plain error. See United States v. Calverley, 37 F.3d 160,

162-64 (5th Cr. 1994) (en banc), cert. denied, 115 S. C. 1266

(1995) .

AFFI RVED.

Nko- Si aka raised for the first tine on appeal the
follow ng issues: 1) the evidence did not establish that he
commtted bribery under state law, 2) even if he did commt
bri bery, such bribery would have been rel evant conduct of the
of fense of conviction; 3) the Governnent failed to denonstrate
t hat Nko- Si aka woul d have been deported if he had attended the
deportation proceedi ngs; and 4) the deportation proceedi ngs were
not related to the offense of conviction.



