IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50588

Summary Cal endar

VERTI S McNEESE,
Pl ai ntiff-Appellant,

ver sus
LARRY DON COOK, Adm nistrator at

Li mest one County Detention Center,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 96- CV- 64

April 4, 1997
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, Circuit Judges.
PER CURI AM *

Vertis MNeese, a Texas prisoner, challenges the district
court’s dismssal of his claimunder 42 U.S. C. 8§ 1983 agai nst Larry
Don Cook. W agree with the district court that McNeese’'s claimis
barred by the statute of |limtations.

There is no federal statute of imtations for § 1983 acti ons.

Federal courts borrow the forum state’s limtations period for

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



general personal injuries, which in Texas is two years. Tex. Qw.

Prac. & REM CopE 8§ 16. 003(a) (West Supp. 1997); Owens v. Okure, 488

U S. 235, 249-50 (1989); Burrell v. Newsone, 883 F.2d 416, 418 (5th

Cir. 1989). Federal l|law determ nes the date the cause of action
accrues. Burrell, 883 F.2d at 418. MNeese’'s action accrued when
he knew or had reason to know of the injury that is the basis of
his action. 1d.

On April 23, 1993, McNeese suffered an injury to his eyes and
| ost personal property when prison officials used tear gas to
control a riot that was taking place outside of MNeese's cell
McNeese clains that he did not have reason to know of his injury
until several nonths |later, when doctors determ ned that he needed
gl asses to conpensate for severe, permanent eye damage. He states
in his brief, however, that he “made constant conplaints to the
medi cal departnments . . . about the pain to his eyes and the
possi bl e reason for it.”

W agree with the district court that MNeese' s cause of
action accrued on the date of the riot. He knew i medi ately that
the tear gas hurt his eyes and danmaged his property. The fact that
he did not know the extent of the danage does not trigger the

tolling principles involved in the discovery rule. As we expl ai ned

in Albertson v. T.J. Stevenson & Co., 749 F.2d 223, 229 (5th Gr.

1984),

If sonme injury is discernible when the tortious act
occurs, the tine of event rule respecting statutes of
limtations applies, and the plaintiff’s cause of action
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is deened to have accrued. If the plaintiff |ater

di scovers that his injuries are nore serious than

originally thought, his cause of action neverthel ess

accrues on the earlier date, the date he realized that he

had sustained harmfromthe tortious act.
Even if MNeese’'s first suit, filed in April of 1995, was wthin
the limtations period, his tinme expired at the latest shortly
after the district court dismssed it on August 21, 1995, for
failure to pay the $120 filing fee. MNeese cannot avoid the fact
that his conplaint in this case, filed February 8, 1996, is stale.

AFF| RMED.



