IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50570

MARSHALL CONTRACTORS, | NC.,
Pl ai ntiff-Appellant,

ver sus

AMAEST SURETY | NSURANCE COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Western District of Texas, Austin Division
( A- 95- CV- 145)

April 24, 1997
Bef ore REYNALDO G GARZA, H GE NBOTHAM and JONES, Circuit Judges.
PER CURI AM *

Thi s case presents the remmants of a di spute over construction
at the University of Texas’ s Bal cones Research Center. Marshall
Contractors was the general contractor for the construction of a
hi gh-tech “clean roonf for scientific research. Mar shal |
subcontracted work on “high-purity piping” to Integrated Gas
Systens. It paid nonthly requisitions as requested by I1GS fromthe

spring of 1992 until the end of the year, and I GS used these funds

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



to pay its suppliers. But in January of 1993, IGS refused to pay
a $76,674.60 bill to one of its suppliers, SnyderGeneral, because
of Snyder’s inadequate work. Marshall initially told IGS that it
was going to pay Snyder directly and deduct the anmpunt from the
next nmonth’s requisition paynent to I GS. But then Marshall deci ded
to withhold the entire $259,224 in IGS s February requisition and
to demand that |IGS settle its dispute with Snyder. | GS never
resol ved its dispute, never received the February requisition from
Mar shal | , abandoned t he project on February 25, and eventual |y went
out of business. Marshal | signed up a new subcontractor and
finished the project.

| &S sued Marshall and Marshall’s surety, Aetna. Mar shal
counterclained and brought in IGSs surety, Amwest, as a third-
party defendant. The jury found that |1 GS breached the Marshal | -1GS
contract and that Marshall did not breach it. But it also found
that IGS s breach caused no damages to Marshall. The district
court entered a take-nothing judgnent against |GS.

This case between Marshall and Ammest renmains because the
district court severed it fromthe original |awsuit when Marshal
tried to amend its conplaint to add bad-faith and tortious-
interference clains against Amnest. Ammest issued a perfornmance
bond and a paynent bond in August of 1992 to guarantee that |IGS
woul d pay its subcontractors and suppliers and generally perform

its obligations to Marshall. The contract between Marshall and | GS



i ncl uded a provi si on —par agraph 8.4 —that Marshall clains created
a duty of good faith on the part of Amnest:

In the event that any action, suit, proceeding, claim
or demand i s nade against the Contractor, its surety,
of ficers, directors, agents, representatives,
enpl oyees, successors or assigns against which the
Subcontractor has herein agreed to indemify the
Contractor, then the Contractor may wi thhold from any
paynment due or hereafter to becone due to the
Subcontractor hereunder, an anount sufficient in its
sol e judgenent [sic] to protect and indemify it from
such action, suit, proceeding, claim or denand,
together wwth | egal fees and di sbursenents. . . . The
Contractor wll release any paynents due to the
Subcontract or upon recei pt of witten acknow edgnent of
the action, suit, proceeding, claimor demand fromthe
Subcontractor’s Surety stating its intention to
i ndemmi fy the Contractor and protect the Contractor as
set forth above.

According to Marshall, it learned in February of 1993 that | GS had
failed to pay several suppliers. It notified Amwest, which
acknowl edged |1 GS s outstanding debts. Amnest did not provide
assurances of paynent to Marshall, so Marshall refused to pay | GS.
After |1 GS abandoned the project, Mrshall requested Ammest to
arrange for substitute performance, but Amest refused. |nstead,
Amnest hel ped contest Marshall’s suit by paying I GS s attorneys’
fees. The district court granted summary j udgnent to Ammest on both
the bad-faith and the tortious-interference clains.

We agree with the district court that Marshall has not created
a genuine issue of material fact onits bad-faith claim In Geat

Arerican Ins. Co. v. North Austin Mun. Utility Dist. #1, 908 S. W 2d

415, 418-20 (Tex. 1995), the Texas Suprene Court established the
general rule that sureties do not owe a duty of good faith and fair
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dealing to their bond obligees. The G eat Anerican court rested

much of its reasoning on the existence of Tex. Bus. & Com Code
8 34.02, which permts sureties to require an obligee to sue on the
contract before claimng paynent fromthe surety. This feature of
a suretyship relationship nakes it different fromthe relationship
between insurer and insured. “The derivative nature of a surety’s
liability and its right to rely upon the defenses of its principal
conpel the conclusion that a surety, like its principal, should be
entitled to test the nerits of an obligee’s claim w thout the
i nposition of extracontractual duties to the bond obligee.” 908

S.W2d at 420. W followed the Geat Anerican rule in Tacon

Mechani cal Contractors v. Aetna Cas. & Sur. Co., 65 F.3d 486, 488

(5th Gr. 1995). In the absence of a contractual relationship
creating a duty of good faith and fair dealing, these cases control
t he outcone here.

Marshal | attenpts to distinguish this case fromGeat Anerican

by arguing that paragraph 8.4 of the Marshall-1GS contract,
i ncorporated into the suretyshi p agreenent, inposes special duties

on Amnest. But the | anguage in paragraph 8.4, as nodified by the

Marshal | -1 GS subcontract, inposes a duty on Marshall, not on
Amnest. It states that Marshall nust rel ease paynents to IGS if
Amnest declares that it will indemify WMarshall. It does not

requi re Ammest to nmake such a decl arati on.
Marshal | states repeatedly that thereis sonething “predatory”
about the fact that Ammest funded IGS s suit against Marshall. In
4



t he absence of a duty of good faith and fair dealing, however, we
cannot say that Ammest did anything wong. Although unsuccessful,

| GS's suit survived sunmary judgnent. And Amnest, as it turns out,
had good reason not to pay Marshall: the jury found that Marshal
had no damages from IGS' s breach of contract. The suretyship
agreenent gave Amwest the obligation to pay on IGS s behalf once
Marshal | established liability. Under Texas law, it did not
prevent Amnest from supporting litigation that could —and did —

establish that 1GS was not |iable after all. Cf. L&A Contracting

Co. v. Southern Concrete Services, 17 F.3d 106, 111 (5th G r. 1994)

(Florida law) (“After a declaration of default, the relationship
changes dramatically, and the surety owes immedi ate duties to the
obligee.”).

Marshall’s claimfor tortious interference with the Marshall -
| GS subcontract fares no better than its claimfor bad faith. |In

Tacon Mechanical, we held that, after Great Anerican, bond obli gees

may not sue their sureties for tortious interference when the claim
“merely reiterates the bad faith claim” 65 F. 3d at 488. W al so
noted that “there is no Texas authority applying a tortious
interference claimin a surety context.” 1d. Mrshall’s theory is

different from the theory in Tacon Mechanical because Amwest

al | egedl y hel ped fund | GS s litigation wth Mar shal |
Neverthel ess, the tortious-interference claimis really nothing
nmore than a recapitulation of the good-faith claimin a different

key, and Tacon Mechanical understands Texas |law to forbid that.
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Furthernore, because Great Anerican establishes a contract theory

as the only way a bond obligee can recover froma surety that fails
to pay, Marshall nust | ook beyond the contract to find a tort duty
on which to ground its tort theory. Texas |aw does not inpose an
abstract tort duty not to harm one party in litigation by
contributing noney to its opponent.

AFFI RVED.



