IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50505

| CG ACCESS SERVI CES | NCORPORATED,
Pl ai ntiff-Appellant,

ver sus

SBC COVMUNI CATI ONS, | NCORPCRATED,
formerly known as Sout hwestern

Bel | Corporation; SOUTHWESTERN BELL
TELEPHONE COVPANY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
( SA- 95- CVv-123)

March 13, 1997

Bef ore GARWOOD, W ENER and DeMOSS, Circuit Judges.

PER CURI AM *

In this appeal we are asked to review the order of the
district court dismssing, pursuant to Federal Rules of Gvil

Procedure 12(b)(6), the action of Plaintiff-Appellant |1CG Access

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Servi ces, I nc. (1co agai nst Def endant s- Appel | ees SBC
Commruni cati ons | ncor por at ed and Sout hwest ern Bel | Tel ephone Conpany
(collectively SBC), grounded in, inter alia, tortious interference
wWth|ICGs contractual relationshipwth Cty Public Service (CPS),
a gas and electric utility owmed by the Cty of San Antoni o, Texas.
The gravanen of 1 CG s conplaint is SBC s all egedly tortious contact
wth CPS and officials of the Cty of San Antoni o i nform ng t hem of
SBC s opinion that a |icensing agreenent between CPS and |CG
contravened Texas law. The primary determ nation by the district
court of which ICG conplains is that I1CG failed to state a claim
sufficient to overconme SBC s inmunity under the Noerr-Pennington
Doctri ne.

In our plenary review of the district court’s Rule 12(b)(6)
dismssal of ICGs action, we have heard oral argunent and
considered the briefs of counsel and the opinion of the district
court, and we have studied ICG s First Anmended Conplaint and the
record such as it is at the Rule 12(b)(6) stage of the proceedi ngs.
As a result, we are convinced that, beyond doubt, |ICG could prove
no set of facts sufficient to overcone the protection afforded SBC
by t he Noerr-Penni ngton Doctrine, which insulates SBC s activities
under the petitioning clause of the First Anmendnent of the United
States Constitution. The instant case is clearly distinguishable

fromour venerable opinion in Wods Exploration & Producing Co. v.




Aluminum Co. of Anerica,! and the allegations of ICGs First

Amended Conpl ai nt present no specific and direct assertions that,
if proved, could elevate SBC s acts to the level of threats or
coerci ve neasures, or could denonstrate a shamon the part of SBC.
And, w thout addressing each case relied on by ICG it suffices
that we find theminapposite, distinguishable, or both.

For essentially the sane reasons relied on by the district
court, we conclude that dismssal of ICGs action under Rule
12(b) (6) was proper and that the district court’s order to that
effect should be and therefore is

AFFI RVED.

1 438 F.2d 1286 (5th Cr. 1971), cert. denied, 404 U. S. 1047,
92 S.¢. 701, 30 L.Ed. 736 (1972).
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