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ELI ZABETH GONZALES; EVANGELI NA GONZALES; JERRY GONZALES;
JOSEPH GONZALES; DARLENE CORONA; ERNESTO GONZALES, SR.,
Individually and as Representative of the Estate of
Yol anda Gonzal es, Deceased; and as Next Friend of
Er nesti na Gonzal es and Ernesto Gonzales, Jr., Mnors,

Pl aintiffs-Appellants,
vVer sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Western District of Texas
( SA- 95- CVv- 746, 96- CV-556)

April 8, 1997
Bef ore REAVLEY, JOLLY, and BENAVIDES, G rcuit Judges.
PER CURI AM ~
This case involves whether sovereign inmmunity bars clains
against the United States governnent arising out of the allegedly
tortious acts of an Internal Revenue Service agent. W concl ude

that the appellants’ clains “aris[e] in respect of the assessnent

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



or collection of any tax or custons duty and are thus

excepted by 28 U S.C 8§ 2680 from the Federal Tort Cains Act’s

limted waiver of sovereign immnity. Accordingly, we affirmthe

judgnents of the district court dism ssing appellants’ conpl ai nts.
| .

The CGonzales famly noved out of their hone in San Antonio,
Texas, and into an apartnent after the house had been the target of
seven drive-by shootings. The house was subject to Internal
Revenue Service (“IRS’) liens, which were placed on the house in
connection with approximately $14,500 in delinquent federal taxes
owed by the Gonzal eses. They allege that they noved back into the
house because of an IRS agent’s threats that unless they did so,
the IRS woul d seize the house. The IRS agent apparently insisted
t hat they nove back into the house even after | earning why they had
moved out. Several weeks after noving back i nto the house, Yol anda
Gonzal es suffered a gunshot wound to the head while in the house.
She died the next day. Her husband and children seek to assert
tort clains against the United States for her death under the
Federal Tort Cains Act (“FTCA").

On April 26, 1996, the district court dismssed the
plaintiffs’ first anended conplaint for lack of subject matter
jurisdiction on the grounds that (1) an exception to the FTCA s
wai ver of sovereign imunity, 28 U.S.C. 8§ 2680(c), applies, and (2)

the appellants failed to exhaust their admnistrative renedies



before asserting clains against the United States.! On My 29,
1996, the plaintiffs brought a second suit against the United
States, asserting clains virtually identical to those in the
earlier suit. On the governnent’s notion, the district court took
judicial notice of the earlier suit and dismssed the plaintiffs’
conpl aint on the grounds of res judicata and | ack of subject matter
jurisdiction.
1.

If the United States has not waived its sovereign imunity,
the district court l|acks subject matter jurisdiction to entertain
clains against it. See Truman v. United States, 26 F.3d 592, 594
(5th Gr. 1994). The FTCA effects a limted waiver of the United
States’ sovereign inmunity. See 28 U . S.C. § 2674. The federa
district courts have jurisdiction over suits against the United
States “where the United States, if a private person, would be
liable to the claimant in accordance with the |aw of the place
where the act or omssion occurred.” 28 U S.C 8§ 1346(b).
Congress, however, provided certain exceptions to the FTCA' s wai ver

of sovereign imunity. Section 2680(c) specifically excepts “any
claimarising in respect of the assessnent or collection of any tax
T ld. 8§ 2680(c). The district court relied on this

provision in dismssing the Gonzaleses’ clains for want of

!Because we conclude that the case was properly dism ssed on
the basis of sovereign imunity, we need not address this ground
for dismssal of the first suit.



jurisdiction.

Appel l ants argue that the I RS agent’s actions in this case do
not fall within Section 2680(c)’s tax assessnent and collection
excepti on. They rely on Capozzoli v. Tracey, in which we
recogni zed that, at least in theory, an agent’s tortious conduct
m ght be so tangential to his assessnent and collection duties to
fall outside Section 2680(c), yet still be conduct for which the
United States would be vicariously liable. 663 F.2d 654, 658 (5th
Cr. 1981). Appel lants’ clains do not fall within this limted
w ndow. Section 2680(c) prevents clainms against the United States
based on an agent’s actions that are “even renotely related to his
or her official duties.” 1d. at 658 (enphasis added). The agent’s
actions in this case, however ill-fated, were related to his
efforts to collect back taxes owed by the Gonzal eses.? No nore is
requi red under Section 2680(c).%® See Capozzoli, 663 F.2d at 658.

W are not insensitive to the tragedy faced by the Gonzal es
famly. However, because the agent’s actions were related to tax
assessnent and collection efforts, the United States retained
sovereign immunity as to those clains under 28 U S.C. §8 2680(c),
and the district court properly dismssed the appellants’
conplaints. Accordingly, we AFFIRM the judgnents of the district

court.

2For exanple, the agent expressed concern that the IRS s
collateral would deteriorate if |eft unoccupi ed.

W have considered the appellants’ renmining argunents and
find themto be without nerit as well.
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