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Bef ore GARWOOD, JOLLY, and DENNIS, Circuit Judges.”’
GARWOOD, Circuit Judge:
Carol A Squire (Squire) appeals the district court’s grant of
summary judgnent to enpl oyer USAA Life I nsurance Conpany (USAA) in
her sexual harassnment lawsuit. W affirm

Facts and Proceedi ngs Bel ow

Squire was at all tinmes pertinent enployed as a reinsurance
specialist in USAA's Underwriting Systens and Support Departnent in

San Antonio. In July of 1994 Lew Lux (Lux) was transferred into

Pursuant to Local Rule 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Squire's departnent.? Al t hough Lux, as Squire’'s i1imedi ate
supervi sor, was responsible for preparing a performance apprai sal
which could affect Squire’'s salary, there is no evidence that he
exercised any authority to hire, fire, or discipline any USAA
enpl oyees.

Soon after Lux’s arrival in Squire’ s departnent, he began
maki ng sal aci ous coment s about Squire’s appearance and dress. Lux
al so inquired about Squire’ s personal |life and expressed a desire
to ask her out on a date. Lux’ s behavior included insulting
coments about the appearance of other wonen and frank references
to his own sexual desires.

Thi s conduct occurred on occasion in the presence of Squire’s
co-workers. Squire avers that “Bessie” and Laura Cal deron, whose
desks were adjacent to Squire’'s, often overheard Lux's |ewd
conversations wth Squire. Squire also clains that at “unit
meetings” Lux, who ran the neetings, would ask her whom she was
dating in front of her co-workers. Despite the fact that Lux
all egedly harassed Squire on a daily basis and at tines in the

presence of her co-workers, Squire did not conplain about or report

. Deposition testinony reveals that prior to this transfer Lux
was i nvesti gated by USAA s Enpl oyee Rel ati ons departnent for having
made | ewd remarks to fenmal e enployees in a different departnment of
USAA. Due to a supposed inprovenent in Lux's behavior, however,
the results of this investigation were never formalized and no

formal disciplinary action was taken. Lux was nonethel ess
i nterviewed by Marva Smth of Enpl oyee Rel ati ons who, despite Lux’s
deni al of any  w ongdoi ng, counseled him regarding the

i nappropri ateness of bawdy | anguage or behavior in the workplace
and USAA s policy proscribing sexual harassnent.
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Lux’ s behavior to anyone i n managenent prior to Novenber 15, 1994.

On Novenber 15, 1994, Squire clainms that Lux encountered her
inthe hallway and told her “I"'mmarried and | lay next to it every
night, but | think you probably get it nore than | do.” Thi s
coment was followed by several m nutes of conversation regarding
the inadequacy of Lux's sexual relationship with his wfe.
| medi ately after this encounter Squire approached M ke Bel ko, a
USAA manager, informed hi mof Lux’s behavior towards her, and told
him that she felt threatened by the escalating nature of Lux’s
harassnment. Bel ko recommended that Squire report Lux’s conduct to
the Human Relations departnent imediately; Squire, however,
deci ded against taking any imedi ate action, and asked Bel ko to
remain silent until she reached a decision on how she would
pr oceed.

At around 3:00 p.m on Novenber 17, 1994, the underwiting
departnent enployees gathered for an office turkey raffle, a
fundrai sing exercise. Squire was in charge of the fundraiser and
had collected the contributions for the raffle. Lux’s name was
selected in the first drawing, but Ray Dinstel, Vice President of
Life/Health Underwiting and System Support and Lux’s inmmedi ate
supervisor, told the drawer to replace Lux’s nanme and draw again
because Lux was not present. At approximately 4:45 p.m Lux
returned to the office area upset that he had not received the
raffle prize. He approached Squire, who had collected the
contributions, and demanded his noney ($10) back. After receiving
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his nmoney, Lux initially left Squire’s work area; Lux, however,
soon returned, placed the noney down the front of Squire s dress,
and wal ked away. Prior to this incident, Lux had never commtted
any i nappropriate touching of Squire (or anyone el se).

At this time USAA Director Warren Camarano cane upon the
scene. Seeing Squire in tears, he attenpted w thout success to
detai n Lux. Later that day Squire received a phone call from
Dinstel, then at a business neeting in Austin, who told her that he
had been infornmed about the incident and w shed to neet wth her
and di scuss the matter the next norning.

At 8:00 a.m on Novenber 18, 1994, Squire nmet with Dinstel and
representatives of Enployee Relations, including Lux's forner
supervisor; at this neeting she related the entirety of Lux’'s
treatnent of her over the preceding nonths. Followng this
interview, Squire gave two witten statenents at the Enployee
Rel ations office, one regarding the Novenber 17 incident and the
ot her concerni ng Lux’s previous behavior towards her. Craig Vrazel
of Enployee Relations told Squire that Lux was being placed on
admnistrative |eave and that arrangenents were being made to
deactivate Lux’s identification card and deny him access to the
USAA office building. Vrazel also provided Squire and her famly
wth security from Pinkerton Security and arranged for Squire to
see a psychiatrist, Dr. Theresa Valls, that afternoon. After
seeing Valls, Squire returned to her office and left a note for
Dinstel stating that she would not be in on Monday or Tuesday and
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that she intended to start her vacation, as planned, on Wdnesday,
Novenber 23, 1994.

Enpl oyee Rel ati ons began an i nmedi ate i nvestigationinto Lux’s
conduct, interview ng Lux and obtaining a statenent from Camarano
the day after the raffle incident. On Mnday, Novenber 21, 1994,
Enmpl oyee Relations took a witten statenment from Lux and
interviewed Squire’'s co-workers. On Tuesday, Novenber 22, 1994,
Bel ko provi ded Enpl oyee Relations with a statenment concerning his
Novenber 15 neeting wth Squire. On Wdnesday, Novenber 23, 1994,
Dinstel recommended that Lux’s enploynent be term nated. The
fol |l ow ng Thursday (Thanksgi vi ng) and Fri day were hol i days for USAA
enpl oyees; on Monday, Novenber 28, 1994, D nstel announced that
Lux’ s enpl oynent had been term nated by USAA

On August 9, 1995, Squire, still enployed by USAA in its San
Antonio Underwiting Systens and Support Departnent, filed this
suit agai nst USAA under Title VII, 42 U S. C. 8 2000e et seq., and
Texas common | aw negligence. On April 11, 1996, five days after
the April 6, 1996, close of the extended discovery period, USAA
moved for summary judgnent. On May 8, 1996, the district court
entered a nenorandum opinion and order granting USAA's notion
Squire tinely appeals. W affirm

Di scussi on
“[T] he party noving for sunmmary judgnent nust denonstrate the

absence of a genuine issue of material fact, but need not negate



the el enments of the nonnovant’s case.” Little v. Liquid Air Corp.,
37 F.3d 1069, 1075 (5th Cr. 1994) (enphasis in original)
(citations omtted) (internal quotation marks omtted). If the
movant makes such a showing, the burden then shifts to the
nonnmovant to go beyond the pleadings and designate, by conpetent
summary j udgnent evi dence, specific facts which denonstrate genui ne
triable issues. Celotex Corp. v. Catrett, 106 S.Ct. 2548, 2553-
2554 (1986). The nonnobvant’s burden “is not satisfied with sone
met aphysical doubt as to the material facts, by conclusory
al | egations, by unsubstanti ated assertions, or by only a scintilla
of evidence.” Little, 37 F.3d at 1075 (citations omtted)
(internal quotation marks omtted). In reviewwng a district
court’s grant of sunmary judgnent, we consider the record de novo.
Wttorf v. Shell Gl Co., 37 F.3d 1151, 1154 (5th Cr. 1994).
Squire seeks damages from USAA for being subjected to a
hostil e work environnent created by Lux’s abusive behavior.? See
Harris v. Forklift Systens, Inc., 114 S .. 367 (1993). On appeal
Squire stresses that her lawsuit targets the period prior to
Novenber 17, 1994, i.e., the day of the “turkey raffle” incident.
She bases USAA's liability upon the contention that USAA should
have discovered Lux’s harassnent sooner, sparing her the

enbarrassnent and humliation which ultinmtely ensued.

2 Thus, we do not deal with any instance of quid pro quo
harassnment in this case. See Jones v. Flagship Intern., 793 F. 2d
714, 721-722 (5th Gr. 1986), cert. denied, 107 S.C. 952 (1987).

6



“To state a claimunder Title VIl for sex discrimnation based
on a theory of a hostile work environnent, a plaintiff nust prove:
(1) that she belongs to a protected class; (2) that she was subj ect
to unwel cone harassnent; (3) that the harassnent was based on sex;
(4) that the harassnent affected a term condition or privilege of
enpl oynent; and (5) that the enployer knew or should have known
about the harassnent and failed to take pronpt renedial action.”
Waymre v. Harris County, Tex., 86 F.3d 424, 428 (5th Cir. 1996)
(citations omtted) (enphasis added). Squire does not contend that
Lux, given the |imted scope of his supervisory authority, was the
sort of manageri al enpl oyee whose conduct should be directly or per
se inputed to USAA. See Long v. Eastfield College, 88 F.3d 300,
306-307 (5th Cr. 1996); Gant v. Lone Star Co., 21 F.3d 649, 653
(5th Cr.), cert. denied, 115 S.Ct. 574 (1994); Deal v. State Farm
County Mutual Ins. Co. of Texas, 5 F.3d 117, 119 (5th Cr. 1993);
Harvey v. Blake, 913 F.2d 226, 227-228 (5th Cr. 1990). The
district court granted USAA sunmary judgnent because Squire had
failed to present any conpetent evi dence regarding the fifth prong,
i.e., actual or constructive know edge coupled with a failure to
respond to the harassnent pronptly and adequately. W consider in
turn Squire’s contentions that the district court erred in making
this determ nation

Squire argues first that the “knew or should have known”

standard applied by the district court was an inproper | egal



st andar d. Squire relies upon the Equal Enploynent Opportunity
Comm ssion’s self-governing regulation, found at 29 CF R 8§
1604. 11(c), which states in pertinent part that “an enployer ... is
responsible for its acts and those of its agents and supervisory
enpl oyees with respect to sexual harassnent regardl ess of whet her
the specific acts conplained of were authorized or even forbidden
by the enployer and regardless of whether the enployer knew or
shoul d have known of their occurrence.” Squire contends that under
this authority she is relieved of having to show t hat USAA enjoyed
actual or constructive know edge of Lux’'s harassnent.?

Because Congress gave the EECC no authority to pronul gate
rul es or regulations under Title VI1,% we nust give only a limted
deference to EEOCC rules and regulations. E.EOC v. Arabian
American Ol Co., 111 S . 1227, 1235 (1991); Geenlees v.
Ei dennmul l er Enterprises, Inc., 32 F.3d 197, 200 (5th Gr. 1994).

In determ ning the extent of the deference owed, we |ook to “the

3 The foll ow ng paragraph of this regulation, part 1604.11(d),
posits a constructive know edge threshold for enployer liability
when the conplained of sexual harassnent occurs solely anong
“fell ow enpl oyees.” Thus, the only real disagreenent between our
standard of enployer liability and that of the EECC i nvol ves | ower -
ranki ng managers and supervisors w thout any neani ngful authority

to hire, fire, or discipline. See Note 3, supra.

4 Section 1604.11 was pronulgated under the authority of 5
U S C 8§ 7301, which fornmalizes the President’s power to “prescribe
regul ations for the conduct of enployees in the executive branch.”
Thus, section 1604.11 is at best a directive to Conm ssi on nenbers
regardi ng the guidelines they should use in considering Title VII
matters brought before the Conm ssion.
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t horoughness evident in [the Comm ssion’s] considerations, the
validity of its reasoning, its consistency with earlier and |ater
pronouncenents, and all those factors which give it power to
persuade, if lacking power to control.” EEOC, 111 S C. at
1235, quoting Skidnore v. Swift & Co., 65 S. C. 161, 164 (1944).
In addition, “we will not defer to the EEOC s construction of its
authority when the plain |anguage of the statute and precedent
squarely contradi ct the position advanced.” G eenlees, 32 F. 3d at
200.

In Meritor Sav. Bank, FSB v. Vinson, 106 S.C. 2399 (1986),
the EEOCC, as amcus curiae, argued that in “hostile work
environnent” cases when an enployer has in place a system for
reporting on-the-job sexual harassnent (as USAA did) an actual
know edge standard should govern the inposition of enployer
liability. Vinson, 106 S.Ct. at 2407-2408. The Suprenme Court
poi nted out the inconsistency of this proffered rule and section
1604. 11(c)’s strict liability standard, but declined to create a
standard for liability in such cases. 1d. at 2408. Rather, the
Suprene Court pretermtted the issue, stating only that, in
accordance with the statutory | anguage, “Congress wanted courts to
| ook to agency principles for guidance in this area.” |Id. See
also Hall v. @Qus Constr. Co., 842 F.2d 1010, 1015 (8th Cr. 1988)
(“42 U.S.C. § 2000e(b), suggests that Congress did not intend to

hol d enpl oyers strictly liable for the acts of their supervisors”).



Qur precedent (and the actual or constructive know edge
standard) has evol ved out of an attenpt to conply wth the nandate
that “agency princples” be consulted to fashion rules of enployer
liability in hostile workplace |awsuits. The EEOC regul ati on, on
the other hand, predates our precedent but provides for strict
liability. Furthernore, the EEOCs wllingness to broach
alternative standards to the Suprene Court in Vinson suggests that
t he Comm ssion may not believe that the section 1604.11(c) standard
shoul d govern in hostile work environnent cases. Finally, we note
that a large majority of circuits apply the actual or constructive
notice standard to hostile workplace clains under Title VII.
Spicer v. Commonwealth of Virginia, Dept. of Corrections, 66 F.3d
705, 710 (4th Gr. 1995) (en banc); Miurray v. New York University
Col |l ege of Dentistry, 57 F.3d 243, 249 (2d Cr. 1995); N chols v.
Frank, 42 F.3d 503, 508 (9th Cr. 1994); Pierce v. Commonwealth
Life Ins. Co., 40 F.3d 796, 803-804 (6th Cr. 1994); Baker .
Weyer haeuser Co., 903 F.2d 1342, 1345-1346 (10th G r. 1990); Vance
v. Southern Bell Tel. and Tel. Co., 863 F.2d 1503, 1512-1513 (11th
Cr. 1989); Hall, 842 F.2d at 1015-1016. The cited EECC
regul ation, which predates this GCrcuit’s precedents, provides no
basis for this panel to depart from this Crcuit’s established
Title VIl |aw The district court applied the correct |egal
st andar d.

Squire next argues that USAA's know edge that a prior
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conpl ai nt of harassnent had previously been made agai nst Lux, see
note 1, supra, created a duty on USAA's part to be extra vigilant
agai nst future harassnent by Lux. Squire argues that she was the
victim of USAA' s breach of that duty and that this fact should
count towards making up, at least in part, her prim facie case.
Squire relies wupon our prior decision in Cortes v. Maxus
Expl oration Co., 977 F.2d 195 (5th G r. 1992), for the proposition
t hat an enpl oyer shoul d take renedial actionto elimnate a hostile
wor k envi ronnment as soon as that enpl oyer has know edge of previous
sexual | y harassi ng conduct which nay be repeated if the offender is
gi ven the opportunity.

W find these argunents unconvincing. In Cortes, the
plaintiff conplained persistently about harassnment by one Acero,
harassnment that continued until she was transferred to another
departnent. Due to a reorganization of its business, however, the
plaintiff’s enpl oyer subsequently decided to transfer her back into
a situation where Acero would be her imedi ate supervisor. W
found that “[e]ven in light of the strong evidence that Acero had
sexual |y harassed Cortes when she was under his supervision and
t hat when given the opportunity, he had continued to do so even
after she was transferred out of his departnent, [the enployer]
transferred Cortes to this sexually abusive departnent.” Cortes,
977 F.2d at 199.

The facts of Cortes do not support the proposition broached by

11



Squire. Rather, they denonstrate only actual notice to an enpl oyer
regardi ng harassnent of the sanme enpl oyee over an extended period
of tine. Contrary to Squire’s wurgings, nothing in our
jurisprudence suggests the existence of the “duty” she proposes,
and we decline Squire’s invitation to create one under the facts of
this case. The prior conplaint against Lux was resolved am cably
and wi thout formal proceedi ngs because of a perceived change in
Lux’s outl ook and behavior. |In addition, Squire had no know edge
of the prior conplaint against Lux until after this |awsuit was
initiated. Under these circunstances, the conpany was justifiedin
believing that its action was sufficiently calculated to end Lux’s
har assi ng behavi or and had no reason to consider itself “on notice”
that Lux m ght harass soneone else in the future. Mirray, 57 F.3d
at 250; Baker, 903 F.2d at 1345. See also Jones, 793 F.2d at 721
n.7 (evidence that other femal e enpl oyees reported bei ng harassed
by conpany vi ce president “does not bear on Jones’ individual claim
of sexual harassnent in the absence of evidence that such incidents
af fected Jones’ psychol ogical well-being”). Squire’s argunent
| acks nerit.

We next consider whether the evidence Squire adduced could
allow a reasonable juror to find that USAA knew or should have
known of Lux’s harassnment of her sufficiently prior to the Novenber
17, 1994, incident. As we have previously noted, “the type and

extent of notice necessary to inpose liability on an enpl oyer under
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Title VIl are the subject of sone uncertainty.” Farpella-Crosby v.
Hori zon Health Care, 97 F.3d 803, 807 (5th Cr. 1996), citing
VWaltman v. International Paper Co., 875 F.2d 468, 478 (5th Gr.
1989). Whatever uncertainty may attend our analysis, it is clear
that a showing of constructive know edge for Title VII purposes
must be prem sed upon sone fact or set of facts which denonstrate
t hat “hi gher nmanagenent” had a reasonabl e opportunity to be put on
notice of the ongoing harassnent. Nash v. Electrospace System
Inc., 9 F.3d 401, 404 (5th Gr. 1993).

In al nost every Title VII case which this Crcuit has deci ded,
the plaintiff has conplained at |east once, and often nunerous
tinmes, to the responsi bl e enployer authority about the harassnent.
See, e.g., Farpella-Crosby, 97 F.3d at 807 (plaintiff conplainedto
human resource director “frequently”); Nash, 9 F.3d at 403
(plaintiff conplained to personnel departnent); Cortes, 977 F.2d
195, 198 (plaintiff repeatedly conplained to human resources
manager); Waltman, 875 F.2d at 478 (plaintiff conplained three
times to various supervisors and nmanagers); Jones, 793 F.2d at 717
(plaintiff conplained to conpany executive). W often find
constructive, if not actual, notice in such situations because
assum ng that the conpany’s attenpts to conply with Title VIl are
not a sham a conplaint in such a corporate “pipeline” often has a
reasonabl e chance of finding its way to soneone with the authority

to discipline the harasser and stop the harassnent. Far pel | a-
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Crosby, 97 F. 3d at 807; Cortes, 977 F.2d at 198; Waltman, 875 F. 2d
at 478. Even where the plaintiff has conplained to | ower |eve
managers, however, a finding of constructive notice my be
i nappropriate where it cannot reasonably be inferred that the
conplaint should have ultimately cone to the attention of the
conpany hierarchy. See Kilgore v. Thonpson & Brock Managenent, 93
F.3d 752, 754 (11th G r. 1996) (conplaint to nanager of Pizza Hut
did not constitute a conplaint to “higher managenent” of enpl oyer
managenent conpany); Andrade, 88 F.3d at 262 (conplaint |letter not
adm ssi bl e without a foundati on denonstrating executive officer of
enpl oyer read it). Cf. Canutillo I|ndependent School Dist. wv.
Leija, 1996 W. 686116, *8-10, No. 95-50791 (5th Cr. Nov. 27, 1996)
(conmpl ai nts made by student to classroomteacher not inputable to
school adm nistration);

In the absence of any prior conplaint, a plaintiff *“can
denonstrate constructive notice by show ng t he pervasi veness of the
harassnment, which gives rise to the inference of know edge or
constructive know edge.” VWaltman, 875 F.2d at 478 (citations
omtted) (internal quotation marks omtted). See also Spicer, 66
F.3d at 710; Huddl eston v. Roger Dean Chevrolet, Inc., 845 F.2d
900, 904 (11th Gr. 1988). The “pervasi veness” analysis involved
here is distinct fromthat involved in determ ning the exi stence of
a “hostile work environnent”; the latter analysis considers the

breadth of the harassing conduct to glean its effect on the
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plaintiff’s work environnent, while the fornmer inquiry exam nes
whet her the wi despread nature of the harassnment made it nore |likely
to be noticed by the enpl oyer.® |n considering whether the conduct
was pervasive enough to put the enployer on notice, constructive
know edge can typically be premsed upon incidents that are
w tnessed by high-ranking supervisory enployees because the
know edge of such individuals is nore readily inputed to the
enpl oyer.® See Splunge v. Shoney’'s, Inc., 97 F.3d 488, 490 (11th
Cr. 1996); Andrade v. Myfair Managenent, Inc., 88 F.3d 258, 262
(4th Gr. 1996); Baker, 903 F.2d at 1345. See al so Waymre, 86
F.3d at 428 (incident occurred in front of duty sergeant, who
reported it to higher level police personnel). Whet her the
harassnment occurs in front of co-workers or | ower | evel supervisors
is also a factor to be considered, although its probative wei ght
depends, again, on the probability that the observers will relate
what they witnessed to soneone in higher managenent. Splunge, 97
F.3d at 490; Nash, 9 F.3d at 404. |In addition, the proximty of

hi gher managenent to the | ocations where the harassnent occurred

5 The |l atter does not necessarily enbrace the fornmer, for if it
did there would, in effect, be strict liability for hostile
envi ronnment sexual harassnent.

6 The instant case is a perfect exanple; Lux’s outrageous
behavior on Novenber 17 was observed, at least in part, by
managenent staff. That sanme day a corporate executive, D nstel

was notified, Lux was suspended and barred from entering the
bui I di ng, and an i nvestigation was begun. Lux was term nated j ust
over one week |ater.
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may be sufficient, since juxtaposition of the two increases the
I'i kel i hood that harassing i nci dents were observed by nenbers of the
conpany hierarchy. Kot cher, 957 F.2d at 64. Finally, tangible
mani festations of the harassnent, such as graffiti or wdely
circul ated docunents or recordings, nmay increase the opportunity
for higher managenent to learn of the harassing behavior. See
VWal tman, 875 F.2d at 478. Wiile other factors nmay be relevant to
the inquiry, the ultimte question remai ns whether the totality of
the circunstances are such that it could reasonably be found that
USAA shoul d have been aware of Lux’s alleged harassnent of Squire
sufficiently before Novenber 17, 1994. Vance, 863 F.2d at 1512-
1513; Jones, 793 F.2d at 720 (citation omtted).

Appl yi ng these principles to the record before us, we concl ude
t hat Squire has not nmade out a prinma facie case of USAA's actual or
constructive know edge. Wiile Squire’s deposition recounts that
many of the harassing incidents occurred in front of “Bessie” and
Laura Cal deron, it does not relate wth any specificity the content
of Lux’s comments on those particular occasions nor suggest that
either of Squire’s co-workers woul d have been inclined to conplain
to higher managenent.’ Wile Squire also asserts that Lux asked

her questions about her dating life at “unit neetings,” there is no

! Affidavits or deposition testinony from either “Bessie” or
Cal deron m ght have been hel pful in this instance, indicating how
w despread know edge of the harassnent was and whether they
personally mght have relayed it to higher managenent. Such
evi dence is, however, conspicuously absent fromthe record.
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evi dence regardi ng who attended such neeti ngs and no show ng of the
effect of these comments on the neeting attendees. Additionally,
there i s no evidence that any manager ever w tnessed Lux’s behavi or
and no evidence regarding the frequency wth which higher
managenent visited Squire’'s workplace.® USAA had in place a system
for reporting sexual harassnment which Squire knew about but
declined to utilize. The limted facts adduced by Squire, read in
the light nost favorable to her, sinply do not suffice to
reasonably support a finding that in the absence of a conplaint the
hi gher managenent of USAA shoul d have known of Lux’s harassnment of
Squire prior to Novenmber 15, 1994. The district court did not err
by dism ssing Squire’ s hostile workplace environnent claim

In arelated vein, Squire contends that the period between the
Novenber 17 incident and Lux’'s term nation on Novenber 28, 1994,
was overly drawn out, causing her additional nental anguish, and
thus did not conprise a “pronpt renedial response” by USAA W
find this contention insubstantial. During this period, Squire
never had any contact whatever with, or even saw, Lux. As soon as
Lux’ s behavi or becane known to it, the higher nmanagenent of USAA

imedi ately |aunched an investigation into the harassnent of

8 Bel ko, of course, was i nforned by Squire on Novenber 15, 1994,
of Lux’s conduct. Bel ko vowed to remain tenporarily silent,
however, out of respect for Squire’ s express request that he do so
until she could consider the matter further. Squi re does not
contend that her voluntary election to hold her conplaint in
abeyance shoul d be considered in determ ning whether the conpany
hi erarchy had notice of the harassnent.
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Squire. Conpare Spicer, 66 F.3d at 710. The investigation of Lux
took only four working days to conplete, a paradi gmof pronptness
under the circunstances. Waymre, 86 F.3d at 429. USAA in this
case acted quickly and efficiently in dealing with Lux’s sexua
harassnment.® Carnon v. Lubrizol Corp., 17 F.3d 791, 794-795 (5th
Cir. 1994).

Finally, Squire appeals the district court’s finding that her
state law tort clains are precluded by the Texas workers’
conpensati on excl usi ve renedy provi sion barring negligence actions
agai nst enpl oyers, |ike USAA, subject to the Wrrkers’ Conpensati on
Act. Tex. Lab. Code Ann. § 408.001. Squire contends that these
clai ns, although pl eaded as negligence, are in fact allegations of
intentional torts which are not subject to the exclusivity
provi si on. See Reed Tool Co. v. Copelin, 689 S.W2d 404 (Tex.
1985) . Squire’s argunent is disingenuous. Par agraph 14 of
Squire’s conpl aint charges USAAwith acting “in a negligent manner”
in Lux’s hiring and enploynent, and avers further that “each

negli gent act or om ssion” by USAA caused Squire’s injuries. Under

o In particular we find no nerit to Squire’s contention that the
conpany’s retention of Pinkerton security to guard her and her
famly pending the outcone of the investigation unduly frightened
her. The conpany was placed in a position where it could either
not provide her security, provide her security but not tell her
about it, or proceed as it did. The first course could conceivably
have placed Squire in real danger, while the second m ght have
frightened her further had she observed strange nen surveilling her
prem ses. The conpany w sely proceeded with the third course of
action; any fear which ensued on Squire’s part was not the fault of
t he conpany.
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Texas law, “[t] he fundanental difference between negligent injury,
or even grossly negligent injury, and intentional injury is the
specific intent to inflict injury.” Prescott v. CSPH Inc., 878
S.W2d 692, 695 (Tex.App. —Amarillo 1994) (citations omtted).
Under Federal Rule of Gvil Procedure 9(b), intent or other
conditions of the m nd nust be averred in the pleadings. Conpare
Cast | eberry v. Goolsby Building Corp., 617 S.W2d 665, 666 (Tex.
1981) (under Texas rul es of pleading allegations of “gross, wanton,
and willful negligence” are “insufficient to give the opposing
attorney fair notice that this cause of action was for an
‘“intentional injury’ ”). Squire failed to properly plead an
intentional tort and did not nove in the district court to anmend
t hose pl eadi ngs; accordingly, her state |aw clains are barred by
t he workers’ conpensation exclusivity provision. In any event, the
summary judgnent evidence is wholly insufficient to sustain a
finding that USAA had any intent to inflict injury on Squire.

For the foregoi ng reasons, the judgnent of the district court

AFFI RVED.
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