IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50395
Summary Cal endar

PAUL JAMES KOUMII AN,
Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA ET AL.,
Def endant s- Appel | ees.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Texas

USDC No. EP-94-CV-374

Sept enber 24, 1998
Bef ore DAVI S, BENAVI DES, and PARKER, Circuit Judges.
PER CURI AM *
Paul Janmes Kounjian, Texas prisoner # 582874, appeals from
the district court’s dismssal of his 42 U . S.C. § 1983 conpl ai nt

as barred by the doctrine of in forma pauperis res judicata.

Kounjian’s assertion of district court error is supported by the
record. In the 8 1983 conplaint Kounmian filed in April 1993 in
the Northern District of Texas, he conplained only of the nedical
care prison officials provided for an injury to his arm In his

8§ 1983 conplaint in the district court below, Kounjian iterated

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the clains of inadequate nedical care vis-a-vis the arminjury.
Kounj i an al so conpl ai ned, however, about the retaliation he
suffered as a result of filing the earlier 8 1983 action in the
Northern District of Texas. He also asserted a clai mof
deli berate indifference concerning an injury that occurred after
he filed his conplaint in Northern Texas in which he alleged that
he suffered three broken ribs.

Based on the tine Kounjian’s asserted constitutional
viol ations occurred, he could not have raised either the
retaliation claimor the second deliberate-indifference claimin
his earlier 8 1983 conplaint. Accordingly, the doctrine of res

[ udi cata does not bar these clains. See United States V.

Shanbaum 10 F.3d 305, 310 (5th Gr. 1994). The district court

erred by sua sponte determ ning otherwise. See Nagle v. Lee, 807

F.2d 435, 438 n.2 (5th Gr. 1987). The district court’s judgnment
therefore is REVERSED and the cause is REMANDED to the district
court for further proceedings in light of this ruling.

Kounjian’s notion to file a third supplenental brief is DEN ED
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