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KWP Financial I, Inc., A California Corporation,
Pl ai ntiff-Appellee.
vVer sus
John C. Harl an,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
(A-96-CV-42)

) Cct ober 9, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM *

Harl an appeals sunmary judgnent on a prom ssory note and
guaranty, contending that his set-off claim was not properly
addressed, and that appellee’'s evidence was insufficient as a
matter of |aw.

Clains of set-off are affirmative defenses which nust be

raised in defendant’s first responsive pleading, or they are | ost.

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Davis v. (Qdeco, 18 F.3d 1237, 1245 (5th GCr.) cert. denied, 115
S.C. 78 (1994); Fed. R Cv. P. 8(c). Harlan did not raise set-
off in his answer; and, it appears, he never noved to anmend to
i nclude set-off. The district court wunderstandably did not
consi der defendant’s set-off claim and, as defendant never sought
| eave to amend in the district court, we refuse to consider that
new i ssue on appeal. Harlan’ s waiver of the set-off clai mobviates
anal ysis of whether he satisfied Section 51.003 of the Texas
Property Code, regarding determ nation of fair market value of
forecl osed property.

KWP Fi nanci al subm tted proper sunmary judgnent evi dence whi ch
satisfied the requirenents of a prima facie case for collection on
a promssory note. Harlan’s evidentiary objections fail because
the prom ssory note itself is verbal conduct which falls outside
the prescription against hearsay. The other evidence submtted by
KWP financial is cognizable, and sufficient, under Texas |aw, for
proof of a claimon a prom ssory note. See, e.g., Zarges v. Bevan,

652 S.W2d 368 (Tex. 1983).

AFFI RVED



