UNI TED STATES COURT OF APPEALS
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UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
VERSUS
JLM AVI ATI ON | NTERNATI ONAL, | NCORPORATED;

JOSE L. MENDI OLA; ARTHUR STEWART,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas

( SA- 95- CR- 78)

July 25, 1997

Before POLITZ, Chief Judge, DeMOSS, Circuit Judge, and DOHERTY,!
District Judge.

PER CURI AM 2

! District Judge of the Western District of Louisiana, sitting
by desi gnati on.

2 Pursuant to 5TH CR. R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH QR R 47.5. 4.



Def endants were each involved in different aspects of the
aircraft part manufacturing business. As a result of a federal
i nvestigation, they were each tried for charges relating to the
manuf acturing of counterfeit, defective, and fraudulently
docunented aircraft parts for resale and installation in civil
aircraft. Followng a jury trial, Appellants JLM Aviation
International, Inc., Jose Mendiola, and Arthur Stewart were
convicted of conspiracy to defraud the United States, 18 U S.C. §
371, to commt mail fraud, 18 U S.C. 8§ 1341, and to commt wre
fraud, 18 U S.C. § 1343. JLM and Mendiola were additionally
convicted of nmking false statenents in a matter wthin the
jurisdiction of the United States, 18 U S.C. § 1001. Defendants
appeal their respective convictions. For the follow ng reasons, we
AFFIRM the convictions and sentence as to JLM Aviation
International, Inc. and Jose Mendiola, and we VACATE the

convi ctions and sentence as to Arthur Stewart.

| NTRCDUCTI ON
In 1992, Jose Mendiola (“Mendiola”) was the owner, operator,
and president of JLM Aviation International, Inc. (“JLM), in
Naperville, [Illinois. JLM is a broker of aircraft parts.
Custonmers contact JLM for certain parts, which JLM attenpts to
secure through third-party suppliers. Once the parts are obtained

fromthe supplier, JLMresells themto its custoner for a profit.



Ceneral ly, the custoner has no contact with, and does not know the
identity of, the third-party supplier. The supplier sinply
provides the parts to JLM which repackages them provides any
necessary certification fornms, and ships the order to the custoner.
In the spring of 1992, Mendiola attended an industry
conference in the Dom nican Republic where he net Manuel N eves
(“Nieves”) of Total Nacelle Systens, Inc. (“Total Nacelle”) of
Hondo, Texas. Shortly after the conference, Mendi ol a asked N eves
if Total Nacelle could machine sone Boeing bolt assenblies
identified by part nunber 69-13995-4.3% Mendiola sent Nieves a
purported sanple of the Boeing bolt assenbly (“sanple bolt”).
Because Total Nacelle did not have the capability to make such
a bolt, N eves referred Mendiola to his business partner, Arthur
Stewart (“Stewart”), who was Ceneral Mnager of another aviation
repair and machi ne shop, Gary Aerospace, Inc. (“Gary Aerospace”),
al so in Hondo, Texas. N eves gave the sanple bolt to Stewart at

Gary Aerospace.

3 Boei ng Aircraft Conpany manufactured Boeing 727 aircraft from

1963-1984. Boeing is the original equipnment manufacturer (“O0EM)
for airplanes that are still in service. Many of the aircraft
parts manufactured by Boeing are “proprietary design parts.” These
Boei ng proprietary design parts have part nunbers with distinctive
prefi xes that are recogni zed t hroughout the i ndustry. For exanpl e,
any part nunber beginning with “69" is a Boeing proprietary part.
The bolt at issue in this case, No. 69-13995-4, holds the roller
bearings of the tracks upon which the wing slats of a Boeing 727
aircraft extend and retract. Although Boeing proprietary parts may
be obtained at discounted prices in the surplus market, these
surplus parts were originally manufactured by Boei ng.
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Enpl oyees at Gary Aerospace determ ned that the sanple bolt
was a nodified National Aerospace Standard bolt, part nunber 6708-
52 (“NAS 6708-52").4 It is undisputed that the Boeing proprietary
bolt was manufactured by making certain nodifications to the NAS
6708-52 bolt. Stewart’s enployees told him that they could
replicate the Boeing proprietary bolt by copying or “reverse
engi neering” the sanple. Gary Aerospace notified JLMthat it could
provide the nodified bolts and that “[c]ertification wll be
provi ded fromthe manufacture [sic] of the NAS6708-52 bolt. Al so,
Gary Aerospace wi Il certify ‘manufactured’ as per sanpl e provided.”
Gary Aerospace did not state that it could offer bolts which would
certify to the Boeing proprietary nunber; Gary Aerospace prom sed
only JLMthat it could offer bolts which would certify to the NAS
nunber.

In the summer of 1992, JLMsent Gary Aerospace purchase orders
for over 1,200 bolts. After soliciting bids from severa
conpani es, Gary Aerospace ordered and recei ved approxi mately 1, 200
unnodi fied NAS bolts from Aneritech Fastener Manufacturing, |nc.
(“Areritech”). Aneritech provi ded docunentati on showi ng t hat t hese

bolts were certified to NAS standards.

* NAS parts are “standard” parts, which require no speci al

certification by the FAA for use in aircraft. Boeing proprietary
bolt 69-13995-4 was manuf actured by nmaking certified nodifications
to the NAS 6708-52 bolt.



Upon receiving the NAS bolts from Aneritech, Gary Aerospace
nmodi fied themto neet the specifications of JLMs sanple bolt. 1In
the fall of 1992, Gary Aerospace nade five shipnments of bolts to
JLM The first shipnment contained a copy of the NAS certification
fromAneritech, with Aneritech’s nanme bl acked-out.®> The foll ow ng
four shipnments contained shipping orders which read, “Bolts,
NAS6708- 52 nodi fied to 69-13994-4 per sanple.” Al of the shipping
orders di splayed the Gary Aerospace corporate | ogo.

After JLMand Mendi ol a received the bolts fromGary Aerospace,
Mendiola sold 1,301 of them to Mexicana Airlines. The
certification which acconpani ed t hese bolts descri bed themas “new
and “originally manufactured by Boeing or one of their authorized
i censees.” JLMs certification further provided that “[t]his
certification is based on docunentation supplied by our vendor and
is on file.” Mexicana Airlines purchasing agent Roberto Garcia
beli eved that he was buyi ng genui ne Boeing parts from JLM

I n Sept enber 1992, N eves and Stewart had a financial dispute
and ended their business relationship. |In Novenber 1992, Ni eves
reported Gary Aerospace’s activities to the FAA and provided the
agency with a sanple of the nodified NAS bolts which were being
sold by Stewart and JLM along wth a copy of the purported

certification.

> Gary Aerospace’ s purchasing agent testified that this practice
was not uncommon in the industry, because it prevented suppliers
li ke Gary Aerospace from being circunvented in subsequent orders.
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I n cooperation with the FBI, the I nspector General’s Ofice of
the Departnent of Transportation (“DOT”) opened an investigation.
Acti ng undercover, governnment agents contacted JLMfor price quotes
and pl aced orders for certified Boeing parts. |n one instance, the
agents received four bolts with a certification stating that the
parts were new and manufactured by Boeing or one of its authorized
licensees. In another instance, the agents received eight bolts,
along with a certification that they had been obtained from
“Eastern Airlines.” In both instances, the bolt assenblies were
found to be counterfeit.

On Septenber 2, 1993, federal agents executed a search warrant
at the offices of JLM The agents seized counterfeit Boeing parts
and assorted paperworKk. JLM enpl oyee Rita Downey inforned the
agents that Mendiola had also contracted with a conpany called
Pride Maintenance to have other sanple parts copied and nass

pr oduced.

DI SCUSSI ON
To prove conspiracy under 18 U. S.C. 8§ 371, the governnent nust
show (1) an agreenent between two or nore persons, (2) to commt a
crinme, and (3) an overt act conmtted by one of the conspirators in
furtherance of the agreenent. United States v. Mackay, 33 F.3d
489, 493 (5th G r. 1994). The governnent nust further prove “that

a conspiracy exi sted, that the defendant knew of the conspiracy and



that he knowingly and voluntarily joined it.” United States v.
Gray, 96 F.3d 769, 773 (5th Cr. 1996), cert. denied, 117 S. Ct.
1275 (1997). Wen the conspiracy is to commt mail or wire fraud,
the governnent nust show that the conspirators had the requisite
intent to defraud. United States v. Sneed, 63 F.3d 381, 385 (5th
Cr. 1995), cert. denied sub nom Polley v. United States, 116 S.
Ct. 712 (1996).

To prove mail fraud under 18 U S.C. § 1341, the governnent
must show (1) a schene to defraud (2) which invol ves the use of the
mails (3) to execute the schene. United States v. Fox, 69 F.3d 15,
17 (5th GCr. 1995). To prove wire fraud under 18 U S.C. § 1343,
t he government nust show (1) a schene to defraud (2) involving the
use of, or causing the use of, wire comrunications in furtherance
of the schene. United States v. Loney, 959 F.2d 1332, 1337 (5th
Cr. 1992); United States v. Leahy, 82 F.3d 624, 634 (5th Gr.
1996) .

I n determ ni ng whet her the governnent has net its burden, we
view t he evidence, and all reasonabl e inferences that may be drawn
fromit, in the light nost favorable to the governnent, and then
decide whether a rational trier of fact could have found each
essential elenent of the of fense beyond a reasonabl e doubt. United
States v. Prieto-Tejas, 779 F. 2d 1098, 1101 (5th Gr. 1986); United
States v. Leal, 30 F. 3d 577, 582 (5th Cr. 1994), cert. denied, 115

S. C. 1172 (1995).



St ewart

Stewart argues that the evidence at trial was insufficient to
support his convictions for conspiracy to defraud, and conspiracy
to coomt mil fraud and wire fraud. To successfully convict
Stewart, the governnent was required to show, beyond a reasonabl e
doubt, that Stewart intentionally participated in a schene to
defraud by fraudulently selling certain bolt assenblies as original
Boei ng products. W hold that the governnent did not neet its
bur den.

I n support of its position, the governnent points to evidence
in the record showing that Stewart asked his enployees to nodify
standard NAS bolts into bolts replicating Boeing bolts. The
evidence indicates that several of these enployees expressed
concerns about the legality of making such nodifications. The
evi dence al so indicates that Stewart was aware of their concerns.
In the governnent’s words, “Stewart knew that it was illegal for
Gary Aerospace to nmass produce aircraft parts.”

The problemw th the governnent’s argunent is that it offers
no evidence showi ng that such conduct, even if true, is illegal.
Regardl ess of what his enployees nay have thought, there is no
evidence that Stewart’s nodification of an NAS bolt to resenble a
Boeing bolt is, of itself, a crimnal act. Wile replicating a

proprietary bolt may violate sone civil regulation (an i ssue about



whi ch we offer no opinion), there is no evidence that such conduct
violates any crimnal statute. |In short, construing the evidence
in a light nost favorable to the governnent, Stewart’s act of
nmodi fyi ng NAS bolts was not illegal.

Next, the governnment argues that a rational jury could
conclude that Stewart knew that JLM and Mendiola intended to sell
the bolts as Boeing parts, and thus knowingly participated in
Mendiola s schene.” W hold that a rational jury could not reach
such a concl usi on.

There is absolutely no evidence in the record, circunstanti al
or otherwise, which would allow a jury to conclude, beyond a
reasonabl e doubt, that Stewart intended to defraud JLM Mendi ol a,
Mexi cana Airlines, or any other party. Piling inference upon
i nference, the governnent summarily asserts that Stewart nust have
known that JLM and Mendi ol a were going to use the bolts to defraud
end-users because “there was no |egal authorized use for the
substandard aircraft parts manufactured by Gary.” Agai n, the
governnent’s argunent is wthout nerit. The usage of bolts,
nmodi fied or otherwi se, is not governed by crimnal law. Wile sone
NAS- nodi fied bolts may be used in aircraft (in which case their
usage is governed by civil and regulatory law), other bolts my
theoretically be used for different purposes, such as in the
bui Il ding of a particularly sturdy backyard woodshed. Regardl ess of

how t he bolts are used, or what proprietary design they bear, nere



possession of themis not crimnal. It stands to reason, then

that the maker of such bolts cannot be held crimnally |iable on
the prem se that their only purposeisillegal. |In other words, it
cannot be assuned, beyond a reasonabl e doubt, that Stewart knew, by
virtue of his having nade the bolts, that they would ultimtely be
used to commt fraud.

To the extent that there is evidence in the record show ng
Stewart’s i ntent, St ewart ar gues t hat Gary  Aerospace’s
certifications to Mendi ol a never represented the bolt assenblies as
bei ng Boei ng products. The invoices state, “CERTIFI CATION WLL BE
PROVI DED FROM THE MANUFACTURE (sic) OF THE NAS6708-52 BOLT. ALSO
GARY AERCSPACE WLL CERTIFY ‘MANUFACTURED AS PER SAMPLE
PROVIDED. "¢ Stewart did not make any assertion (oral, witten, or
otherwi se) that the bolts were genui ne Boeing bolts. He nerely
agreed to nodify the NAS bolts “as per sanple.” As di scussed
earlier, the making of such nodifications is not illegal.
Construing the evidence in a |light nost favorable to the
governnent, we hold that a reasonable jury could not find that
Stewart intended to defraud.

M ndful of the great deference that we nust pay to the jury’'s
verdict, Gay, 96 F.3d at 772, we nevertheless agree with Stewart

and hold that, construing the evidence in a light nost favorable to

® The first invoice did not contain this |anguage. All
subsequent invoices did contain this |anguage.
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t he governnent, a reasonable jury could not find that Stewart had
the requisite intent to defraud. For these reasons, the judgnent

agai nst Stewart is reversed.

1. JLM & Mendiol a

JLM and Mendi ol a rai se several issues on appeal. First, they
argue that the district court erred by admtting against them
evidence of the illegal acts of others. At trial, the governnent
i ntroduced evidence that Mendiola and JLM had purchased other
counterfeit Boeing parts from Pride M ntenance and sold themto
Mexi cana Airlines. This evidence was introduced, over objection,
t hrough the testinony of Paul Carlson ("Carlson"), whose conpany
had manuf actured the counterfeit parts and sold themto JLMt hrough
Pride Mintenance. Carlson testified that Mendi ola had supplied
Pri de Mai ntenance with sanple parts to be reproduced. Carlson and
Mendi ol a spoke only twice and, although Carlson wusually went
t hrough Pri de Mai nt enance, he once shi pped the products directly to
JLM

The district court did not indicate whether it allowed this

evidence under Fep. R EviD. 4027 or 404(b).?8 The governnent

" “Al'l relevant evidence is adm ssible except as otherw se
provided ....” Feb. R EwiD. 402.

8 “Evidence of other crinmes, wongs, or acts is not adm ssible
to prove the character of a person in order to show action in
conformty therewth. It may, however, be adm ssible for other
pur poses, such as proof of notive, opportunity, i ntent,
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contends that the evidence was adm ssi ble under either rule. The
governnent argues that the evidence was relevant under Rule 402
because Mendiola's transactions wth Pride Miintenance were
“Inextricably intertwined” with the conduct of which he is accused
inthis case. Furthernore, the governnent argues that the evidence
shows Mendiola s nodus operandi, which was to send sanples of
Boei ng parts, have copies nmade, and distribute them as genui ne.

The governnent argues that the evidence was adm ssi bl e under
Rul e 404(b) because it tends to prove notice, intent, plan, and
know edge. \While evidence of prior bad acts nmay not be used to
show t hat a defendant had a propensity to act in a particul ar way,
it is admssible to show that the defendant knew what he was doi ng
because he has done it before. The governnent argues that the
probative value of this evidence is not outweighed by its
prejudicial effect. Alternatively, the governnent argues that any
error would be harnless.

JLM and Mendi ol a di sagree and argue that the evidence is not
adm ssi bl e because t he governnent failed to showthat Mendi ol a knew
that Carlson was naking illegal parts. Mendiola also argues that
the evidence was inproperly used to show propensity. JLM and
Mendiola argue that the probative value of this evidence is

out wei ghed by its prejudicial effect.

preparation, plan, knowl edge, identity, or absence of m stake....”
FED. R EviD. 404(b).
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“We apply a two-pronged test to determne the admssibility of
evi dence under Fed. R Evid. 404(b). First, the evidence nust be
rel evant to an i ssue other than the defendant's character. Second,
t he evidence nust have probative value that is not substantially
out wei ghed by undue prejudice.” United States v. Msher, 99 F.3d
664, 670 (5th Cr. 1996).

Step two of the test requires that the testinony
not be unduly prej udi ci al . W have held that
under the Rules of Evidence, there is a strong
presunption that probative evidence should be
admtted. United States v. Leahy, 82 F. 3d 624, 637
(5th Gr. 1996) (noting that "while sonme danger of
prejudice i s al ways present, exclusion of extrinsic
evi dence based on its prejudicial effect 'should
occur only sparingly.'") (quoting United States v.
Pace, 10 F.3d 1106, 1115 (5th Cr. 1993), cert.
denied, 511 U. S. 1149, 114 S. C. 2180, 128 L.Ed. 2d
899 (1994)).

M sher, 99 F.3d at 670. “W review a district court's decision to
admt extrinsic evidence for abuse of discretion.” Leahy, 82 F.3d
at 636. After reviewing the record, we find that the district
court did not abuse its discretion by allowi ng the introduction of
t he Carl son evi dence.?®

Second, JLM and Mendi ol a argue that the district court abused
its discretion by admtting evidence of a profit sharing paynent

made to forner enployee and wi tness Janice Todd. At trial, the

° It is unclear whether the district court instructed the jury
that this evidence also applies to Stewart. The question of
adm ssibility against Stewart is noot, however, because we have
already determned that Stewart’s conviction nust be reversed on
ot her grounds.
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gover nnent i ntroduced evi dence that former JLMenpl oyee Jani ce Todd
recei ved a paynent of $2,025 fromJLMshortly after the trial date
was set. This noney was characterized as a “profit-sharing
paynment,” and was sent through the investnent firmof Dean Wtter
Reynol ds, which adm nisters JLMs profit-sharing plan. Sigrid
Jones, a sales assistant at Dean Wtter Reynolds, testified that
only three enpl oyees had ever been enrolled in JLMs profit-sharing
plan: Jose Mendiola, his wife, Marie Mendiola, and Janice Todd.
Todd was enpl oyed by JLM for over two years, from January 1992 to
May 1994. Her responsibilities included taking requests for quotes
and researching prices. Approximately one year after Todd had | eft
JLM and after a trial date had been set, Marie Mendiol a instructed
Dean Wtter Reynolds to establish a profit-sharing account for
Todd. The account was pai d-out and term nated several weeks | ater.

The governnent argues that evidence of the paynent was
adm ssi bl e because it tends to show that Mendiola and JLM were
attenpting to influence Todd s testinony at trial, thereby evincing
a consciousness of guilt. See United States v. CGordon, 987 F.2d
902, 907 (2d Cir. 1993) (attenpts to influence w tness testinony
are adm ssi ble to prove consci ousness of guilt). Mendiola and JLM
argue that the paynent was for a |l egitimate purpose and, therefore,
evidence concerning it should have been excluded because its

probative val ue was outwei ghed by the danger of unfair prejudice.
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After reviewing the record, we hold that the district court did not
abuse its discretion by allow ng the adm ssion of this evidence.

Third, JLMand Mendi ol a argue that the district court erred by
considering the Carlson transactions as relevant conduct for
sentenci ng purposes.® JLM and Mendiola argue that the Carl son
transactions could not be considered rel evant conduct because the
governnent failed to show by a preponderance of the evidence that
JLM or Mendiol a knew that Carl son was engaging in illegal conduct.

“W review the district court's application and | egal
interpretation of the sentencing guidelines de novo ... and its
findings of fact for clear error.” United States v. Isnobila, 100
F.3d 380, 394 (5th Gr. 1996).

Under U.S.S.G § 1B1.3, a sentencing court nust consider
“rel evant conduct” in determning a defendant’s guideline range.
Rel evant conduct includes all acts and om ssions, conmtted by the
def endant or by others, if reasonably foreseeable, “that were part
of the sane course of conduct or common schene or plan as the

of fense of conviction.” US S. G 8 1B1.3 (a)(1l) & (a)(2). “For

o At sentencing, the district court determ ned that the |oss

caused to Mexicana Airlines by Appellants’ conduct was
approxi mately $97,000. This |oss amount woul d have required a 6-
| evel increase in Appellants’ offense |evels. See U S.S.G 8

2F1.1. The district court found, however, that the invol venment of
JLM and Mendiola in the Carlson transactions constituted rel evant
conduct under U.S.S.G 8§ 1Bl.3, and added approxi matel y $500, 000 to
the | oss calculations. The resulting total |oss figure, of between
$500, 000 and $800, 000 required a 10-1evel increase in Appellants’
of fense | evel s.
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two or nore offenses to constitute part of a conmon schene or pl an,
t hey nmust be substantially connected to each other by at |east one
common factor, such as common victins, common acconplices, common
purpose, or simlar nodus operandi.” UusSSG § 1B1.3 n.9
(enphasis in original). “Factors that are appropriate to the
determ nation of whether offenses are sufficiently connected or
related to each other to be considered as part of the sanme course
of conduct include the degree of simlarity of the offenses, the
regularity (repetitions) of the offenses, and the tinme interva
between the offenses.” Id. “Under the sentencing guidelines, a
def endant is accountable for all rel evant conduct, United States v.
Sotelo, 97 F.3d 782, 799 (5th G r. 1996), a concept that includes
his own conduct and the foreseeable acts of co-conspirators.”
United States v. Gray, 105 F.3d 956, 970 (5th Gr.), cert. denied,
117 S. & . 1326 (1997); U.S.S.G § 1Bl1.3(a)(1)(B). After review ng
the record, we hold that the district court did not commt clear
error by determning that the Carlson transactions were rel evant
conduct for sentencing purposes.

Next, JLM and Mendiola argue the district court abused its

di scretion by instructing the jury on deliberate indifference, ! and

M The district court instructed the jury as foll ows:

The word “knowingly,” that is a termthat has
been used fromtinme to tine in these instructions,
means that the act was done voluntarily and
intentionally and not because of mstake or an
acci dent. You may find that the defendant had
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by failing to give an instruction on subjective know edge. 2 “W
review challenges to jury instructions to determ ne whether the
court's charge, as a whole, is a correct statenent of the |aw and
whether it clearly instructs jurors as to the principles of |aw
applicable to the factual issues confronting them" Gay, 105 F. 3d

at 967 (internal citations omtted). “The district court's charge

know edge of a fact if you find that the defendant
deli berately <closed his eyes to what would
ot herwi se have been obvious to him

Wil e knowl edge on the part of the defendant
cannot be established nerely by denbnstrating that
t he def endant was negligent, careless, or foolish,
know edge can be inferred if the defendant
deli berately blinded hinself to the existence of a
fact.

2 Appel l ants requested that the follow ng | anguage be i ncl uded
in the charge:

The Defendant’s ignorance nust be solely and
entirely the result of his having nade a
consci ous purpose to disregard. In that
regard, the defendant nust be all but certain
of the particular crine and of particular
matter, and its existence, and that there is a
hi gher probability that the fact exist. I n
t hat regard you nust judge defendant’s actions
subjectively fromhis perspective at the tine
of the transactions and not what may have been
reasonable only after a review of all the
evi dence and docunents. In other words, you
are not to judge the defendant from what
appears an average person woul d have done at

the tine. You nust judge the defendant’s
action based upon what he al one subjectively
knew at the tine. Furthernore, neither
reckl ess di sregard nor suspi ci on IS

sufficient. Al so remenber that an act is not
done knowingly if it is done by mstake or
acci dent or other innocent purpose.
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must be legally accurate and factually supported by the evidence.“
ld. In evaluating whether the evidence is sufficient to support
the jury charge, we view the evidence, and all reasonable
i nferences that may be drawn therefrom in the |ight nost favorable
to the governnent. | d. A district court’s refusal to give a
requested jury instruction is reviewed for abuse of discretion

United States v. Cenents, 73 F.3d 1330, 1338 (5th Cr. 1996).

"The purpose of the deliberate ignorance instruction is to
informthe jury that it may consider evidence of the defendant's
charade of ignorance as circunstantial proof of guilty know edge.”
United States v. MKinney, 53 F.3d 664, 676 (5th Gr.), cert
denied, 116 S. C. 261 (1995). “It should only be given when a
defendant clains a lack of guilty know edge and the proof at trial
supports an inference of deliberate indifference.” Id.

JLM and Mendi ol a based their defense upon, inter alia, |ack of
guilty knowl edge or intent to deceive. Furthernore, we have
approved this instruction as being a correct statenent of |aw. See
United States v. Investnent Enterprises, 10 F.3d 263 (5th Gr.
1993). After reviewing the record, we hold that there is enough
evidence to support the deliberate indifference instruction, and
the instruction, as given, was a correct statenent of the law. The

district court did not conmmt clear error.

18



To the extent that JLMand Mendi ol a rai se i ssues pertainingto
the sufficiency of the evidence, we have reviewed the record and

find no error.

CONCLUSI ON
For the foregoing reasons, the convictions and sentence of
Arthur Stewart are VACATED. The case against Arthur Stewart is
REMANDED to the district court for entry of dismssal. The
convi ctions and sentence agai nst JLM Aviation International, Inc.

and Jose Mendi ol a i s AFFI RVED.
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