IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50349
Conf er ence Cal endar

JOHN W PATTON
Pl ai ntiff-Appellant,

ver sus

M KE M MACHADO
Judge,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-96-CV-195

Decenber 11, 1996
Bef ore W ENER, BARKSDALE, and BENAVIDES, G rcuit Judges.
PER CURI AM *

John W Patton requested the district court to issue a wit
of mandanus ordering a state-court judge to take certain action
in Patton’s state-court probation-revocation proceedi ng.

“[A] federal court |acks the general power to issue wits of

mandanmus to direct state courts and their judicial officers in

the performance of their duties where nmandanus is the only relief

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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sought.” Mye v. Cerk, De Kalb County Superior Court, 474 F.2d

1275, 1276 (5th Gr. 1973). Thus, the district court did not
have the authority to grant Patton‘s petition for the issuance of
a wit of mandanus to the state court judge.

Patton argues for the first tine on appeal that his petition
shoul d be construed as a request for habeas relief seeking the
reversal of the 99-year sentence inposed on Patton by the state
court judge for a probation violation. Patton has not
denonstrated that he has exhausted his state court renmedies with
respect to the state court’s inposition of the 99-year sentence.

See Rose v. Lundy, 455 U S. 509, 519 (1982). Therefore, even if

it is presuned that Patton’s petition could be construed as a
habeas petition, the failure to grant such petition would not be

error, plain or otherwise. See United States v. Calverley, 37

F.3d 160, 162-64 (5th Gr. 1994) (en banc), cert. denied, 115 S.

Ct. 1266 (1995).

Patton argues that the district court erred in denying his
nmotion to recuse the magi strate judge. Because Patton failed to
appeal the magistrate judge’s order denying the notion to recuse
to the district court, this court has no jurisdiction to consider

the ruling. See Boren v. N L. Industries, Inc., 889 F.2d 1463,

1465 (5th Gr. 1989), cert. denied, 497 U S. 1029 (5th G

1990) .
This appeal is frivolous. It is DISMSSED. 5th Cr. R
42. 2.
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We caution Patton that any additional frivolous appeals
filed by himw Il invite the inposition of sanctions. To avoid
sanctions, Patton is further cautioned to review all pending
appeal s to ensure that they do not raise argunents that are
frivol ous because they have been previously decided by this
court.

DI SM SSED; SANCTI ON WARNI NG | SSUED



