IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50330
USDC No. W 96-CV-47

TODD W ALTSCHUL,

Peti ti oner- Appel | ant,

ver sus

TEXAS BOARD OF PARDONS
& PARCLES,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas

Cct ober 21, 1996
Bef ore GARWOOD, JOLLY and DENNI'S, Crcuit Judges.

BY THE COURT:

Todd W Altschul, Texas prisoner #586467, has filed an
application for a certificate of probable cause (CPC), an
application for a certificate of appealability (COA), and a
nmotion for |leave to proceed in forma pauperis (IFP) to appeal the
district court’s dismssal of his petition for a wit of habeas
corpus under 28 U . S.C. 8 2254 as duplicative. Altschul argues
that he will be unlawfully restrained in the future if he nust

becone parole eligible before he will be released to federal
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authorities to serve his pending federal sentence.

A CPC requires a substantial showi ng of the denial of a

federal right. Barefoot v. Estelle, 463 U S. 880, 893 (1983). A

COA may be issued only if the prisoner has nade a substantia
showi ng of the denial of a constitutional right. § 2253(c)(2).
The district court abused its discretion in dismssing the
conpl aint as duplicative because Rule 2(d) of the Rules Governing
§ 2254 Cases requires separate petitions for attacks on judgnents
fromnultiple state courts. Nevertheless, Al tschul’s claimof
unlawful restraint in the future is not yet ripe. As the claim
is nmore hypothetical than real, it does not present a federal
court with the Article Il case or controversy requisite to its

jurisdiction. Cnel v. Connick, 15 F.3d 1338, 1341 (5th Cr.),

cert. denied, 115 S. . 189 (1994). Altschul’s requests for

CPC, COA, and | FP are GRANTED. The judgnent di sm ssing
Altschul’s petition contains no | anguage advi si ng whet her the
dismssal is with or wthout prejudice. The judgnent of the
district court is MODIFIED to be explicitly WTHOUT PREJUDI CE

and AFFI RVED as MODI FI ED



