IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-50310
Summary Cal endar

FRANCES ESPI NO GONZALES,
Pl ai ntiff-Appellant,
VERSUS
EXXON CORPORATI ON, ET AL.,
Def endant s,
EXXON CORPORATI ON,
CONNECTI CUT GENERAL LI FE | NSURANCE CO.,
Successors in Interest of the Equitable
Life I nsurance Conpany of the United States;
BENEFI T PLAN OF EXXON CORPORATI ON AND
PARTI Cl PATI NG AFFI LI ATES,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(MD-95- CVv-174)

Decenber 18, 1996

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

" Pursuant to 5THQOR R 47.5, we have deternined that this opinion should
not be published and i s not precedent except under the limted circunstances set
forth in 5THQR R 47.5.4.



Frances Gonzal es appeals a summary judgnent regarding her
claimfor benefits under the Enployee Retirenent |Incone Security

Act of 1974 (“ERISA’). Finding no error, we affirm

| .

Appellant's clains arise out of the death of her husband,
Yl def onso Gonzales, Jr.,! who was struck by a truck and killed
whil e riding his bicycle on a public highway during his |unch hour.
At the time, Gonzal es worked as an engi neering technician for Exxon
Corporation (“Exxon”) and participated in the Benefit Plan of Exxon
Corporation and Participating Affiliates (the “Plan”). Anong ot her
things, the Plan provides an ERI SA-governed enployee benefits
package known as the Famly Incone Protection Program (the “FIP
Prograni).

The FIP Programincl udes both basic famly life insurance and
an additional Accidental Death Benefit Plan (the “ADB Pl an”).
Under the ADB Plan, “surviving preference relatives” of Exxon
enpl oyees are eligible for benefits when an enpl oyee dies from an
accident sufficiently connected with Exxon work that it “warrants
wor knmen' s  conpensation.” Gonzales participated in Exxon's
“wel | ness program” under whi ch Exxon enpl oyees were encouraged to

eat a healthy diet, reduce stress, and stay physically fit.

1 For purposes of clarity, we refer throughout this opinion to Ms.
Gonzal es as “appellant” and M. Gonzal es as “Conzal es.”
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Shortly after her husband s death, appellant submtted a cl ai m
for various benefits arising therefrom but did not claim either
wor kers' conpensation benefits or benefits under the ADB Pl an.
Appellant filed a claimfor ADB Plan benefits on the theory that
because Gonzal es was riding his bicycle during his lunch hour, he
was participating in the wellness programat the tine of his death;
because he was participating in the wellness program his death was
connected with his work; and because his death was wor k-connect ed,
benefits under the ADB Plan were due. In a letter, Exxon denied
t hese benefits, stating:

The | unch period is the enployee’s tine to do what ever he

choosesSSwhet her that be exercise of one formor another

or partaking of a neal. Wile Exxon does encourage its

enpl oyees t o engage i n heal t hy behavi ors, the conpany did

not sponsor or require your husband’ s chosen activity

during his lunch hour. As a result, his is not a work-

connected death .

Appel l ant appealed the denial of this claim to Kathleen
Hannaman, Exxon's Assistant Admnistrator for benefits. She
affirmed the denial in a letter inform ng appellant that because
she could not receive workers' conpensation benefits for her
husband' s death, she was ineligible for ADB Pl an benefits as well.

Appellant filed suit in state court, claimng unlawful deni al
of benefits. The matter was renoved to federal court under
28 U.S.C. § 1441. At the close of discovery, both sides noved for
summary judgnent. The district court granted summary judgnent to
Exxon and the Pl an, deni ed appellant's notion for sunmary j udgnent,

and dism ssed an additional notion by Connecticut General Life
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| nsurance Conpany (“Connecticut General”) as noot.

1.
A

W review a grant of summary judgnent de novo. Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” FED. R Qv. P. 56(c). The
party seeking summary judgnent carries the burden of denonstrating
that there is an absence of evidence to support the non-noving
party's case. See Celotex Corp. v. Catrett, 477 U S 317, 325
(1986). After a proper notion for summary judgnent has been nade,
t he non-novant nust set forth specific facts showng that there is
a genuine issue for trial. Anderson v. Liberty Lobby, Inc., 477
U S 242, 250 (1986). Wen review ng a grant of sunmary judgnent,
we view facts in the light nost favorable to the non-nopvant and
draw all reasonable inferences inits favor. Brothers v. Kleven-
hagen, 28 F. 3d 452, 455 (5th Gr.) (citing King v. Chide, 974 F. 2d
653, 655-56 (5th Gir. 1992)), cert. denied, 115 S. Ct. 639 (1994).
| f the non-novant sets forth specific facts in support of allega-

tions essential to his claim a genuine issue of material fact is



presented, and summary judgnent is inappropriate. Id.

B.

The parties agree that the Plan grants the Pl an Adm ni strator
discretionary authority to determne eligibility for benefits and
to interpret the | anguage of the ADB Plan. Firestone Tire & Rubber
Co. v. Bruch, 489 U S. 101, 115 (1989). W first consider whet her
the admnistrator's interpretation of the ADB Plan was |egally
correct; if not, we determ ne whether the adm nistrator abused his
di scretion. WIdbur v. ARCO Chem Co., 974 F. 2d 631, 637 (5th Cr.
1992), nodified, 979 F.2d 1013 (5th Cr. 1992); see al so Duhon v.
Texaco, Inc., 15 F. 3d 1302, 1307 n.3 (5th Gr. 1994) (noting that
the two-step analysis is optional). Wen the plan admnistrator is
al so an enpl oyee of the organi zation denying benefits, we wei gh the
possi bl e conflict of interest in our analysis. Duhon, 15 F. 3d at
1306. It is not an abuse of discretion, however, for a plan
admnistrator to exercise his judgnent in choosing between two
pl ausi bl e interpretations of fact, so long as there is evidence
supporting his choice. See Donato v. Metropolitan Life Ins. Co.,

19 F. 3d 375, 380 (7th Gr. 1994).

C.
The Pl an Adm ni strator conducted a thorough investigation of

the circunstances, finding that Gonzal es voluntarily decided to use



his lunch hour for bicycling and that Exxon neither expressly nor
inpliedly required this activity. That |led to the concl usion that
Gonzales's accident did not qualify for workers' conpensation
coverage, which in turn led to the denial of ADB Plan benefits.

Appel l ant's objection to this decision focuses on the finding
that Gonzal es's bicycling was not work-connected; in effect, she
Wi shes to relitigate the Plan Admnnistrator’s factual determ na-
tions. Because the ADB Plan wuses eligibility for workers'
conpensati on benefits to determ ne whet her an acci dent i s connected
w th Exxon work, appellant nust prove that the Plan Adm ni strator
abused her discretion in finding that workers' conpensation
benefits would not have been awarded (had appellant filed for
themy. This she cannot show, though she |abors mghtily to do so.

Much of appellant's argunent is prem sed on her viewthat the
Plan Adm nistrator erred by evaluating workers' conpensation
eligibility under Texas | aw, when she shoul d have been appl yi ng the
| aw of New York. The ADB Plan is silent on this issue, requiring
only that the accidental death be one that “warrants worknen's
conpensation.”

Since both Gonzal es's enpl oynent and the accident took place
in Texas, it is logical that this be determ ned under Texas | aw.
Appel I ant argues, however, that the terns of the benefits package
provi de ot herwi se. She points specifically to a section of the FIP
Programl s General Provisions providing that the FI P Program (which
enconpasses the ADB Plan) shall be governed “as to validity,
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construction, interpretation and admnistration [] by the |aw of
the State of New York.”

Were we to view it in isolation, this provision mght very
wel|l cause us to reach the result appellant seeks. As is always
the case, however, we nust read it in conjunction with the other
| anguage governing the ADB Pl an. Exxon's “Disability Plan,” a
subset of the FIP Program that also enconpasses the ADB Pl an,
provi des:

“Warrants worker's conpensati on” neans

. i s conpensabl e under the applicabl e worker's conpensati on
| aw, or
. if no worker's conpensation |law is applicable, would be

conpensabl e under the worker's conpensation | awthat the
enpl oyer designates, if that |aw were applicable.

[ Enphasis in original.]
Wth this additional |anguage, it becones evident that appellant's
argunent nust fail. Under her interpretation of the FIP Program
the general <choice-of-law clause would cause the “applicable
wor ker's conpensation |aw always to be New York |aw, and the
provi sion that sonetines permts Exxon to choose the applicable | aw
to be surplusage. Gonzales worked in Texas, Exxon supervised him
in Texas, and the accident occurred in Texas. Hence, Texas's

wor kers' conpensation | aw applies.

D.

Appel l ant argues, in the alternative, that even if New York



| aw does not apply, her husband's accident entitles her to benefits
under Texas |aw. Under Tex. LaB. CobE ANN. 8 406.031(a)(2) (Vernon
1996), workers' conpensation is available only for injuries that
“arise[] out of and in the course and scope of enploynent.”
Mor eover, under 8 406.032(1)(D), an insurer is not l|iable for
conpensation of an enployee's injury if it “arose out of voluntary
participation in an off-duty recreational, social, or athletic
activity that did not constitute part of the enployee's work-
related duties, unless the activity is a reasonabl e expectancy of
or is expressly or inpliedly required by the enploynent[.]”

The authorities appellant cites in support of her claim
i nvol ve either injuries sustai ned during working hours, see Gty of
Austin v. Smth, 579 S.W2d 84 (Tex. Cv. App.SSFort Wrth 1979, no
wit) (enployee injured by flu shot he received during working
hours at the strong urging of his supervisors), or inplied
conpul sion to participate in the injurious activity, see C evenger
v. Liberty Mutual Ins. Co., 396 SSW2d 174 (Tex. Cv. App.SSDall as
1965, wit ref'd n.r.e.) (enployee hurt after being strongly urged
to pl ay basebal|l at conpany picnic that he was expected to attend),
and are thus inapposite. The summary judgnent evidence anply
denonstrates both that Gonzales was free to do whatever he w shed
during his lunch hour and that recreational athletic activity was
out side the course and scope of his enploynent. The Plan Adm nis-

trator abused her discretion neither in interpreting the ADB Pl an



nor in finding that Gonzales's surviving relatives would not be
entitled to workers' conpensation. Consequently, her refusal to

award ADB Pl an benefits al so was not an abuse of discretion.

L1l
Qur above concl usions render the parties' remaining argunents

moot. Accordingly, the summary judgnent is AFFI RVED



