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Before EMLIO M GARZA, PARKER and DENNI'S, Circuit Judges.

PER CURI AM *

Def endant - appel | ee Eduardo Vil |l a- Moreno (Vi ll a) and Def endant -

Pursuant to 5THQR R 47.5, the court has determ ned t hat
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



appel | ant - cross- appel | ee Jesus Ant oni o Arrel lin-Dom nguez
(Arrellin) were each arrested by El Paso police officers on
separate occasions for unrel ated offenses. Both Villa and Arrellin
were illegal aliens who had previously been deported to Mexico
after prior arrests and Texas convictions for burglary. Villa and
Arrellin pleaded guilty to indictnents chargi ng themw th unl awf ul
reentry into the United States, contrary to 8 U S.C. § 1326. The
United States sought enhanced penalties on the basis of the prior
state burglary convictions. Because Villa s nine-year probated
state sentence was revoked following his guilty pleato the section
1326 offense and he was then resentenced by the state court to a
four-year confinenent term the district court determ ned that the
si xteen-level increase in his offense | evel was not authorized by
the United States Sentencing Quidelines. Simlarly, the district
court refused to increase Arrellin’s offense | evel because after
his reentry Arrellin’s five-year probated state sentence was
revoked and reentered as a sentence of four years’ confinenent.
Because both appeals concern the proper application of the sane
section of the USSG and upon a joint notion by the parties, we
have consolidated the cases for appellate disposition. For the
followng reasons, we vacate the sentence and remand for
resentencing in each case.
Facts and Proceedi ngs Bel ow
United States v. Villa-Mreno

On Decenber 3, 1995, El Paso police officers arrested Villa



for public intoxication. That sanme day, United States Border
Patrol (USBP) agents conducting a routine check at the El Paso
Detention Facility determned that Villa was a Mexican citizen who
was in the country illegally. Villa previously had been deported
on Septenber 29, 1994, after a Texas burglary (Texas Penal Code §
30.02) conviction on Septenber 14, 1992. Villa had reentered the
United States shortly after his deportation by wadi ng across the
Ri o Grande in Novenber 1994. Villa had not received the Attorney
Ceneral’s consent to reapply for adm ssion to the United States.
A federal grand jury returned an indictnent charging Villa
with being an alien, previously arrested and deported, found in the

United States in violation of section 1326.' The United States

. Section 1326 provides as foll ows:

“8§ 1326. Reentry of deported alien; crimnal penalties
for reentry of certain deported aliens

(a) Subject to subsection (b) of this section, any alien
who—

(1) has been arrested and deported or excluded and
deported, and thereafter

(2) enters, attenpts to enter, or is at any tine
found in, the United States, unless (A) prior to his
reenbar kati on at a place outside the United States or his
application for admssion from foreign contiguous
territory, the Attorney Ceneral has expressly consented
to such alien’s reapplying for adm ssion; or (B) with
respect to an alien previously excluded and deported,
unl ess such alien shall establish that he was not
required to obtain such advance consent wunder this
chapter or any prior Act,

shall be fined under Title 18, or inprisoned not nore
than 2 years, or both



Attorney submitted a Notice of Penalty Enforcenent alleging that,
upon conviction of the offense, the governnent intended to offer
proof of Villa' s prior Texas conviction for burglary, subjecting
himto potential inprisonnent under section 1326(b)(2) for up to
twenty years. Thereafter, on Decenber 28, 1995, Villa pleaded
guilty to the indictnent.

On January 31, 1996, the 41st District Court of El Paso
County, Texas, revoked Villa s probation for the Septenber 1992
burglary conviction and inposed a four-year sentence of
confinenent, replacing the nine-year probated sentence originally
assessed.

The Presentence Investigation Report (PSR), prepared by the
probation officer, recommended a base offense | evel of eight under
US S G 82L1. 2(a), the appropri ate sentenci ng gui del i ne governi ng

section 1326, with a four-Ilevel upward adjustnent under U S. S. G 8§

(b) Notw thstandi ng subsection (a) of this section, in
the case of any alien described in such subsecti on—

(1) whose deportation was subsequent to a convi ction
for comm ssion of three or nore m sdeneanors invol ving
drugs, crines against the person, or both, or a felony
(other than an aggravated felony), such alien shall be
fined under Title 18, inprisoned not nore than 10 years,
or both; or

(2) whose deportation was subsequent to a convi ction
for comm ssion of an aggravated felony, such alien shal
be fined under such Title, inprisoned not nore than 20
years, or both.

For the purposes of this subsection, the term
‘deportation’ includes any agreenent in which an alien
stipulates to deportation during a crimnal trial under
either Federal or State law.”
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2L1.2(b)(1)2 for Villa's prior burglary conviction. The probation
officer recommended a downward adjustnent of two levels for
“affirmati ve acceptance of personal responsibility” under U S S G
8§ 3El.1(a), resulting in a total offense level of 10. Villa's
crimnal history provided for total “crimnal history points” of
thirteen, placing himin Crimnal H story Category VI. Under the
gui delines, the inprisonnent range using the PSR s offense |evel
determ nations was 24-30 nonths.

The governnent objected to the PSR s failure to reconmend a
si xteen-1| evel upward adjustnent pursuant to U. S.S. G 8§ 2L1.2(b)(2).
The governnent argued that United States v. Vasquez-Bal andran, 76
F.3d 648 (5th G r. 1996), required the district court to consider
the full, nine-year sentence originally inposed to determ ne
whet her the prior burglary conviction was an “aggravated fel ony,”
regardl ess of any subsequent change after Villa s probation was
revoked. Using the governnent’s calculations, Villa s offense
called for a base offense | evel of eight, wth an upward adj ust nent
of sixteen, and, provided the district court deened it appropriate,
a t hree-1evel downwar d adj ust nent for accept ance of

responsibility—providing a total offense |evel of twenty-one, a

2 US S G 8§ 2L1.2(b) provides:
(b) Specific Ofense Characteristics
I f nore than one applies, use the greater:
(1) If the defendant previously was deported after
a conviction for a felony, other than a felony invol ving
violation of the immgration | aws, increase by 4 | evels.
(2) If the defendant previously was deported after
a conviction for an aggravated felony, increase by 16
| evel s.



Crimnal Hi story Category of VI, and a guidelines inprisonnent
range of 77-96 nonths.

Alternatively, the governnent urged that, pursuant to U. S. S. G
8 4A1.3, an upward departure was appropriate because Villa's
extensive crimnal record was not reflected adequately by his
Crimnal Hi story Category.

The district court overruled the governnent’s objection,
deni ed the request for an upward departure, and sentenced Villa to
i nprisonnment for thirty nonths, nonreporting supervised rel ease for
three years, and a special assessnent of fifty dollars.

The governnent filed a tinely notice of appeal.

1. United States v. Arrellin-Dom nguez

On Septenber 11, 1995, El Paso police officers arrested
Arrellin for loitering and turned him over to USBP agents.
Arrellin admtted to being in the country illegally. Arrellin
previ ously had been deported involuntarily on October 13, 1993, on
Novenber 18, 1993, after a Decenber 1992 Texas burglary (Texas
Penal Code 8§ 30.02) conviction, and on April 2, 1995.%® Arrellin
had reentered the United States five nonths after his |[ast
deportation by wadi ng across the R o G ande on Septenber 5, 1995.
Arrellin had not received the Attorney General’s consent to reapply

for adm ssion to the United States.

3 On 193 other occasions, Arrellin had been returned to Mexico
voluntarily.



A federal grand jury returned an indictnent charging Arrellin
with being an alien, previously arrested and deported, found in the
United States in violation of section 1326. The United States
Attorney submitted a Notice of Penalty Enhancenent simlar in al
respects to the one submtted for Villa. Thereafter, on January
26, 1996, Arrellin pleaded guilty to the indictnent.

On March 15, 1996, the 41st District Court of El Paso County,
Texas, revoked Arrellin’s probation for the Decenber 1992 burgl ary
conviction nunc pro tunc and inposed a four-year sentence of
confinenent, replacing the five-year probated sentence originally
assessed. The effective date of the nunc pro tunc entry was
January 26, 1996.4

The PSR recommended a base offense |evel of eight under
US SG 8§ 2L1.2(a) with a four-level upward adjustnent for
Arrellin’s prior burglary conviction. The PSR al so recommended a
t wo- | evel downward adjustnent for acceptance of per sonal
responsibility, resulting in a total offense level of ten.
Arrellin’s Crimnal H story Score was fourteen, which was i ncreased
by three because his offense was conmtted while on supervised
release and less than two years following his release from
confinenment on April 2, 1995. Accordingly, under the PSR s

recomendations, Crimnal Hi story Category VI applied, providing an

4 On January 26, 1996, the 41st District Court of El Paso County
had revoked Arrellin’s probation for the Decenber 1992 burgl ary and
had i nposed a five-year sentence of confinenent replacing the five-
year confinenent term originally assessed and probated for five
years.



i npri sonnment range of 24-30 nonths.

The governnent objected to Arrellin’s PSR on precisely the
sane grounds that it asserted in Villa' s case—nanely that Vasquez-
Bal andran required a sixteen-I|evel upward adj ust nent or,
alternatively, an upward departure was warranted in |ight of
Arrellin's extensive crinmnal history.?®

The district court overruled the governnent’s objection
regardi ng the sixteen-|level upward adjustnent, but found that a
four-1level upward departure was appropriate under U. S. S. G 8§ 4Al. 3.
Using a base offense |level of fourteen with a Crimnal History
Category of six, the district court sentenced Arrellin to
i nprisonnment for forty-six nonths, nonreporting supervised rel ease
for three years, and a special assessnent of fifty dollars.

Arrellin and the United States each filed tinely notices of
appeal .

Di scussi on

Thi s appeal presents the issue of whether a prior state crine
of wviolence conviction, for which a probated sentence of
i nprisonnment for five years or nore was assessed but which, on
revocation of probationfollowngillegal reentry, was subsequently
reinmposed as a four-year sentence of confinenent, requires a

si xteen-1 evel upward adjustnent under U S.S.G 8§ 2L1.2(b)(2). The

5 At the age of twenty, Arrellin, using at | east el even ali ases,
al ready had accunul ated a remarkabl e sixteen docunented arrests,
three deportations, and one hundred ninety-three voluntary
“returns.”



district court heldthat U S. S.G 8§ 2L1.2(b)(2) applied only to the
state sentence existing at the tine of federal sentencing rather
than as originally assessed by the state court. Whet her the
sentencing guidelines apply to a prior conviction is a question of
[ aw, which we review de novo. United States v. Ranos-Garcia, 95
F.3d 369, 371 (5th Cr. 1996); United States v. Quinonez-Terrazas,
86 F.3d 382, 382 (5th Cr. 1996); United States v. Vasquez-
Bal andran, 76 F.3d 648, 649 (5th Cr. 1996).

The material facts are not in dispute and the parties di sagree
solely as to whether Villa' s and Arrellin’s prior state sentences
meet the “term of inprisonnent” requirenent of U S S.G § 2L1.2
n.7. Both Villa and Arrellin pleaded guilty to violating section
1326. The appropriate sentenci ng guideline for violations of that
statute is U S S .G § 2L1.2. Under US S.G 8§ 2L1.2(b)(2), if a
def endant convicted of unlawful entry into the United States
previously was deported after a conviction for an “aggravated
felony,” a sixteen-level upward adjustnent in the base offense
level is required. An “aggravated felony” 1is defined by
Application Note 7 to include “any crine of violence (as defined in
18 U.S.C. § 16, not including a purely political offense) for which
the termof inprisonnent inposed (regardl ess of any suspension of
such inprisonnent) is at least five years.” US S G § 2L1.2 n.7.
As neither Villa nor Arrellin contend that their prior Texas state
convictions for burglary under Texas Penal Code 8§ 30.02 (in

Sept enber 1992 and Decenber 1992, respectively) are not “crines of



viol ence,”® their contention that section 2L1.2(b)(2) is inapposite
turns on the construction of “inposed” as used in Application Note
7.

Villa, Arrellin, and the governnent dispute the significance
of our recent decision in United States v. Vasquez-Bal andran, 76
F.3d 648. |n Vasquez-Bal andran, this Court addressed the issue of
whet her a Texas state sentence for a term of ten years, the
i nposition of which was probated, was “inposed” as contenpl at ed by
US S G 8 2L1.2(b)(2). Like Villa and Arrellin, Vasquez did not
di spute that he had a prior conviction for a crinme of violence, but
argued that, because he was granted probation pursuant to Texas
law, his ten-year sentence for robbery was never “inposed’” as
requi red by the sentencing guidelines. This Court, acknow edgi ng
that Texas law at the tinme of Vasquez’'s state sentencing did in
fact distinguish between “assessing” and “inposing” a sentence in
the probation context, nevertheless determned that “t he
di stinction nmade by the Texas courts [was] not controlling” because
federal rather than state |aw governs the application of the
federal sentencing guidelines. Vasquez-Balandran, 76 F.3d at 650

(citing United States v. Mirales, 854 F. 2d 65, 68 (5th Cr. 1988)).

6 8 US C 8§ 1101(a)(43)(F) provides that a an “aggravated
felony” is a crinme of violence as defined in 18 US. C § 16. W
have hel d consistently that a Texas conviction for burglary under
Texas Penal Code 8 30.02 (burglary of a habitation or building)
constitutes a conviction for a crinme of violence. See United
States v. Guadardo, 40 F.3d 102, 103 (5th Gr. 1994); United States
v. Cruz, 882 F.2d 922 (5th Cir. 1989); United States v. Flores, 875
F.2d 1110 (5th Cr. 1989).
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Furthernore, we observed that “there is no indication in the
rel evant guideline or statutes that the Sentencing Conm ssion or
Congress intended state law to determne whether the term of
i nprisonment was inposed.” ld. (enphasis in original)(citing
Wlson v. INS, 43 F.3d 211, 214-15 (5th Gr.), cert. denied, 116
S.Ct. 59 (1995)).

Finding that federal recognition of the distinction Texas
makes between assessnent of a sentence and its inposition in the
probation context would reach an wunintended result under the
federal sentencing guidelines, we stated:

“Under those circunstances, no Texas defendant who

recei ved a suspended sentence . . . would be eligible for

t hi s enhancenent because t he suspended sent ence woul d not

be deened “i nposed” until probation was revoked. |t does

not appear that the Sentencing Conm ssion or Congress

i ntended such a result. . . . To hold otherwi se would

limt the applicability of the enhancenment under §

2L1.2(b)(2) to those defendants who actually serve their
sentences.” |d. at 650-51 (concluding that, *“although

the Texas legislature labeled it ‘assessing,’ for our

purposes, the [state sentencing] court was inposing a

termof inprisonnment, which it then suspended”).

The Vasquez-Bal andran opinion’s conclusion that the sentencing
guidelines did not support the distinction urged by Vasquez was
predi cated on the | anguage in the application note (and identi cal
statutory definition of aggravated fel ony), which provides that the

enhancenent applied “regardless of any suspension of such

i mprisonnment.” |1d. at 650.7

! We observe that the relevant wording of Villa' s and Arrellin’s
original sentences is identical to that of the defendant in

11



At both Villa’s and Arrellin’s sentencing, the governnent

Vasquez- Bal andr an.

Arrellin’s Decenber 11, 1992, crimnal judgnent states

rel evant part:

“I't is therefore considered and adjudged by the
Court that said Defendant is guilty of the offense of
Burglary . . ., and that he be puni shed by confinenent in
the Texas Departnent of Corrections for five (5) years
and . . . [no fine or costs].

The inposition of the above sentence is suspended
and the Defendant is placed on adult probation under the
terms and conditions set out in Exhibit ‘A  hereto
attached.” [The attached exhibit specifies, inter alia,
that the probation is “for the period of five (5)
years”].

Villa’s Septenber 14, 1992, <crimnal judgnent states

rel evant part:

provi

“I't is therefore considered and adjudged by the
Court that said Defendant is guilty of the offense of
Burglary . . ., and that he be puni shed by confinenent in
the Texas Departnment of Corrections for nine (9) years
and . . . [no fine or costs].

The inposition of the above sentence is suspended
and the Defendant is placed on adult probation under the
terms and conditions set out in Exhibit ‘A  hereto
attached.” [The record before us does not contain a copy
of the Exhibit A

in

in

I n Vasquez-Bal andran, the original state crimnal judgnent

ded as foll ows:

“I't i1s therefore considered and adjudged by the Court
that the said Defendant is guilty of the offense of
Robbery, Count 2 paragraph ‘B as confessed by himin
said plea of guilty herein nade, and that he be puni shed
by confinement in the Texas Departnent of Crim nal
Justice-Institute [sic] Division for ten (10) years and
afine of $0. . . The inposition of the above sentence
(and fine) is suspended and the Defendant is placed on
adul t probation under the terns and conditions set out in
Exhibit ‘A hereto attached.” 1d. at 649 n.1 (enphasis
suppl i ed by Vasquez-Bal andran).

12



objected to their respective PSR s failure to recomend the
si xteen-|evel upward adjustnent in the base offense |evel on the
grounds that, after Vasquez-Bal andran, the rel evant state sentence
for federal sentence enhancenent under U S.S.G 8§ 2L1.2(b)(2) was
the original sentence set by the Texas state court. Under the
governnment’s position, the five-year termof inprisonnent required
for aggravated fel ony enhancenent under U. S.S. G 8§ 2L1.2(b)(2) was
selected as a benchmark for establishing the seriousness of the
predi cate felony. Accordingly, the governnent contends that
whet her the convicted felon ever served a single day of his
sentence behind bars or subsequently was able to obtain a reduced
sentence from the state court s immterial to a proper
determ nation of his federal sentence enhancenment for violation of
section 1326.

Villa and Arrellin make identical argunents in support of the
district <court’s refusal to nake the sixteen-level upward
adj ust nent . First, they argue that the “plain |anguage” of
US S G 8 2L1.2(b)(2) n.7 (requiring that the prerequisite five-
year termof inprisonnent be inposed) is facially inapplicable in
light of their subsequent, reduced four-year sentences. Second,
they contend that Vasquez-Balandran 1is distinguishable, and

therefore not controlling, because no specific term of
i npri sonment had been i nposed on t he [ Vasquez- Bal andr an] def endant;
i nstead, a sentence was assessed, suspended and t he defendant was

pl aced on probation.” Finally, they argue that Vasquez-Bal andran

13



was wongly decided because it both conflicts wth various
statutory construction principles and the federal sentencing
gui delines’ goals of uniformty and fairness.

Villa’s and Arrellin’s “plain | anguage” argunent assunes away
the issue before the court. They argue not so nuch for a plain-
| anguage construction of the federal sentencing guideline, but for
this Court to give federal effect to the state’'s choice of
sentencing jargon. If, in fact, the only sentences “inposed” by
the Texas state courts were the four-year sentences inposed after
Villa’s and Arrellin’'s arrests for wunlawful entry and the
subsequent revocation of their probation, then US S G 8§
2L1.2(b)(2) would indeed be facially inapplicable. We are,

however, unable to indulge this assunption in light of Vasquez-

Bal andran’s guidance that federal, not Texas, |aw determ nes
whet her a sentence has been “inposed.” On this point Vasquez-
Bal andran was unequi vocal : Whatever the niceties of Texas

sentenci ng nonencl ature, for the purposes of U S S G 8§
2L1.2(b)(2)’s enhancenent provision, “there is no neaningful
distinction between a Texas court’s ‘assessing’ a term of
i nprisonment and ‘inposing’ a term of inprisonnment.” Vasquez-
Bal andran, 76 F.3d at 650-51.

The decision in Vasquez-Balandran to refuse the proffered
di stinction between “assessed” and “inposed” was not, as Arrellin
asserts, “decided in a vacuum” To hold that every state, by

virtue of its wunquestioned authority to devel op conprehensive

14



sentenci ng schenes, can unilaterally affect the nmechanics of the
federal sentencing guidelines by its choice of nonencl ature would
defeat the very goal of uniformty in sentencing that the United
States Sentencing Comm ssion was fornmed to acconpli sh.

Thi s concern accounts for the “general assunption that ‘in the
absence of a plain indicationto the contrary, . . . Congress when
it enacts a statute is not naking the application of the federal

act dependent on state | aw. M ssi ssi ppi Band of Choctaw I ndi ans
v. Holyfield, 109 S.C. 1597, 1605-06 (1989) (noting that “federal
statutes are generally intended to have wuniform nationw de
application”); see also Taylor v. United States, 110 S.Ct. 2143,
2154 (1990) (stating that, for the purposes of the federal firearm
statute, the neaning of “burglary” should not depend on “whether
the State of his prior conviction happened to call that conduct
“burglary’”); D ckerson v. New Banner Inst., 103 S. C. 986, 991
(1983) (“Whether one has been ‘convicted” . . . is necessarily

a question of federal, not state, |law, despite the fact that
the predicate offense and its punishnent are defined by the | aw of
the State.”); United States v. Turley, 77 S.C. 397, 399 (1957)
(“[1]n the absence of a plain indication of an intent to
i ncorporate diverse state laws into a federal crimnal statute, the
meani ng of the federal statute should not be dependent on state
law.”). See also United States v. Chanbers, 922 F. 2d 228, 235 (5th
Cr. 1991) (“whether a state indictnent that is defective in sone

particul ar may neverthel ess be an indictnent for purposes of [18

15



U S C ] section 922 (n) is ultimately a question of federal |law. ").
The application of the federal sentencing guidelines is no |less a
matter of federal, rather than state, concern. See Ranos-Garci a,
95 F. 3d at 371 (“[F]ederal |aw, rather than state | aw, control s the
interpretation of US. S.G § 2L1.2."7); United States v. Cordova-
Beraud, 90 F. 3d 215, 219 (7th Cr. 1996) (sane); Vasquez-Bal andran,
76 F.3d at 650; United States v. Cuevas, 75 F. 3d 778, 780 (1st Cr
1996) (sane); United States v. Otiz-GQutierrez, 36 F.3d 80, 82 (9th
Cr. 1994) (sane). Accordingly, although a state nay use different
ternms to describe, reduce, or expunge the inposition of a sentence,
“state | aw does not alter the historical fact of the conviction”
nor does it change the character of the sentence i nposed as of the
time of theillegal reentry. Dickerson, 103 S.Ct. at 993; see al so
Tuten v. United States, 103 S. . 1412, 1415 n.9 (1983) (*“O
course, federal legislation my i npose disabilities even on persons
whose convi ctions have been expunged.”)

W simlarly find no nerit in Villa s and Arrellin’s argunent
that Vasquez-Balandran is not controlling because, unlike the
appellant in that case, each had a definite sentence i nposed after
his probation was revoked. Aside fromthe fact that, again, this
argunment rests on our acceptance of the Texas sentencing
nonmencl ature as binding on the federal courts, we see no reason why
Villa’s and Arrellin’ s subsequent resentenci ng has any rel evance to
a proper determnation of section 2L1.2(b)(2)’s enhancenent
provi sion. The dispositive question is whether, at the tine the

16



deported felon previously convicted of a crinme of violence
reentered the United States illegally, he was subject to an
“i nposed” sentence for that crinme of five or nore years

i npri sonnent . See Chanbers at 231-234 (dismssal of state
i ndi ctment on which 18 U. S. C. § 922(n) prosecution predicated prior
to federal sentencing does not warrant grant of newtrial); United
States v. Brown, 484 F.2d 418, 424, cert. denied, 94 S. . 1490
(1974) (“[e]ven assum ng arguendo that the underlying indictnent is
later found invalid, the crinme under [18 U S.C] § 902(e) is
conplete when a firearmis carried in interstate comerce by a
person then under indictnent”). The argunent that Vasquez-
Bal andran is distinguishable because there “no specific term of
i nprisonment had been inposed” is wthout nerit: the term of
i npri sonnment there—ten years, suspended—was sufficiently “i nposed”
for purposes of section 2L1.2(b)(2). The sane necessarily follows
here.

Both Villa and Arrellin were convicted of burglary; both were
sentenced to terns of inprisonnent in excess of five years which
were probated at sentencing; both were deported as a result of
crimnal activity within the United States; and both thereafter
unlawful ly reentered the United States carrying the baggage of
their prior crimnal convictions and sentences of five years or
nor e. Their argunent that reductions in their terns of
i npri sonment subsequent to their reentry sonehow render their prior

sentences insufficient for enhancenent purposes m sses the point.

17



It does not matter that an illegal alien’s prior sentence was

“Indeterm nate” as opposed to “definite,” see Qui nonez-Terrazas, 86
F.3d at 382, that an illegal alien’s term of inprisonnent was
“assessed” rather than “inposed” under Texas |aw, see Vasquez-
Bal andran, 76 F.3d 648, or that an illegal alien served only a
portion as opposed to the conplete term of the sentence inposed,
see Cordova-Beraud, 90 F.3d at 219. Rat her, w thout regard to
techni cal sentencing-jargon, section 2L1.2(b)(2) requires a federal
court to determ ne whether, at the tinme of the unlawful reentry,
t he def endant was, and had been prior to his deportation, under a
sentence for a termof inprisonnment of at |east five years, whether
denom nated under state |aw as assessed, inposed, probated,
suspended, or any conceivable synonym for what is comonly
consi dered “i nposed.” | ndi sputably, Vasquez-Bal andran nandat es t he
holding that, for purposes of section 2L1.2(b)(2), Villa and
Arrellin, when they were deported and when they illegally reentered
the United States, were each persons who stood convicted of a
felony crine of violence for which the sentence inposed was five
years or nore confinenent, whether or not suspended.?

Nor do we bel i eve that applying the rul e announced i n Vasquez-

Bal andran results in a distortion of the Sentencing Conm ssion’s

8 We are not presented with, and we do not address, the question
of whether one who has received a qualifying five-year or nore
probated state sentence, subsequently had probation revoked, and
received a new i nprisonnent termof |ess than five years, prior to
a l|later deportation or wunlawful reentry, is subject to the
“aggravated felony” enhancenent of U S S. G 8§ 2L1.2(b)(2).

18



pur pose. To the contrary, it is Villa's and Arrellin's
construction that would result in incongruous results. Under their
view, an illegal alien who successfully conpletes his probation
period would cone within the terns of section 2L1.2(b)(2)’s
enhancenent provi si on, but one who—+i ke Villa and
Arrellin—violated the terns of his probation by commtting yet
anot her offense would have the opportunity to seek a reduction of
his term of inprisonment at his probation revocation hearing in
order to excuse application of the enhancenent provision.® Surely
that was not the goal of the Comm ssion when it pronul gated
US S G 8§ 2L1.2(b)(2). Likewwse, Villa and Arrellin do not
explain how their approach could effectively operate in instances
where the state probation is revoked, and a |less than five-year
sentence is i nposed, after the federal section 1326 sentencing had
becone final on appeal or by failure to tinely appeal.
Concl usi on

For the foregoi ng reasons, we VACATE t he sentences i nposed by
the district court and REMAND for redeterm nation of proper
sentences for Villa and Arrellin using US S .G 8§ 2L1.2(b)(2)’s

si xteen-level upward adjustnent for the base offense |evel of

o Villa and Arrellin argue, wthout support, that Texas’'s
sentenci ng schene unfairly di sadvantages Texas illegal aliens who
have violated the ternms of their probation because other
jurisdictions do not require an assessnment of punishnent at the
time probation is awarded. W do not find their argunent
per suasi ve.
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each. 10

Sent ences VACATED; causes REMANDED for Resentenci ng.

DENNI'S, G rcuit Judge, dissenting.

| respectfully dissent. The result reached by the majority
opi nion is not accordant with the Sentenci ng Gui delines or required
by precedent.

Section 2L1.2 of the Sentencing CGuidelines provides for an
increase of 16 levels for an illegal reentry conviction if the
alien was convicted of an aggravated felony prior to the
deportation. Under the version of Section 2L1.2 of the sentencing
gui delines pertinent to this case, an aggravated fel ony includes a
crime of violence “for which the term of inprisonnment inposed
(regardl ess of any suspension of such inprisonnent) is at |least 5
years.” Thus, the sentencing conm ssion clearly intended for
enhancenent of the federal sentence to be governed by the | ength of
the state sentence, evidently because the nunber of years neted out
is indicative of the sentencing judge’'s estimte of the magnitude
and severity of the crine. Accordingly, in a case in which the
state sentenci ng judge reduces or increases the state sentence nunc
pro tunc for any valid reason, e.g., because of a mstake in the

initial sentence or the availability of additional or nore reliable

10 Qur disposition of the issues relating to section 2L1.2(b)(2)
and consequent remand renders it unnecessary to consider Arrellin’s
conpl ai nt on appeal respecting upward departure.

20



sentencing information, | believe the sentencing comm ssion
intended for the sentence actually inposed, not the superseded,
non-exi stent sentence, to govern the enhancenent of the federa
sentence. There is no indication that the comm ssion intended for
the federal sentence to be based on a retroactively superseded
state sentence that may have been affected by m stake, |ack of
reliableinformation, or substantial inflation as a disincentiveto
probation viol ations.

In the present cases, the state sentences inposed were not
aggravated felonies because the state sentencing judges entered
sentences of less than five years, nunc pro tunc, i.e., so as to
have | egal effect fromthe dates of the initial sentencings. There
is no evidence that the state sentencing judges acted in bad faith
or for an invalid reason. Accordingly, Section 2L1.2 does not
require an increase of 16 levels in either case, and the district
courts’ judgnents should be affirned.

United States v. Vasquez-Balandran, 76 F.3d 648 (5th Gr.
1996), does not hold otherwse or require us to disturb the
district courts’ judgnents in the present cases. In the Vasquez
case, this court sinply held that in the context of enhancing a
defendant’s sentence under 8§ 2L1.2, there is no meaningful
distinction between a Texas court’s “assessing” a term of
i nprisonnment and “inposing” a term of inprisonnent. This court
reached that conclusion in response to Vasquez's argunent that

under Texas |aw, when the state court granted probation the
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sentence was “assessed” and not “inposed,” even t hough t he sentence
at issue referred to its “inposition” and did not contain any
reference to an “assessed” sentence. Accordi ngly, because the
state court had sentenced Vasquez to ten years and then suspended
the inposition of the sentence and placed himon probation, this
court affirmed the district court’s holding that 8 2L1.2 applied
based on Vasquez’s prior conviction of a crinme of violence and a
sentence exceeding five years, even though it was suspended.
Consequently, | respectfully disagree with the mjority’s
concl usion that Vasquez-Bal andran establishes a nechanical timng
rule that forces the federal sentencing court to use a
retroactively superseded, non-exi stent state sentence when appl yi ng
8§ 2L1.2. | nstead, the Vasquez case requires that the federal
sentencing court use “the termof inprisonnent inposed (regardl ess
of any suspension of such inprisonnent)” to determ ne whether the
state sentence is one for an aggravated felony for purposes of
determ ni ng the enhancenent question under 8§ 2L1.2. Consequently,
| believe the district courts in the present cases acted in
accordance with the intention of the Sentencing Conm ssion and
consistently with Vasquez-Balandran in using the currently or

actually existing state sentences in applying 8 2L1. 2.
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