IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-50254
Summary Cal endar

OLl VER PURCELL,
Pl ai ntiff-Appellant,
VERSUS

SHEI LA E. W DNALL,
Secretary of the Ar Force,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(SA-94- CVv-741)

Novenber 21, 1996

ON PETI TI ON FOR REHEARI NG

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM *

The petition for rehearing is GRANTED. In his petition,
Purcell correctly points out that we erred in addressing the issue

on appeal as equitable tolling, when in fact, on appeal, Purcell

" Pursuant to 5w Gr R 47.5, the court has determined that this opinion
should not be published except under the limted circunstances set forth
in 5t Gr R 47.5. 4.



had abandoned equitable tolling and is raising only equitable
estoppel, a theory he also pursued in the district court.
In his report and recomendation adopted by the district

court, the magistrate judge properly distinguished equitable

tolling fromequitable estoppel. In his discussion of equitable
estoppel, the nmagistrate judge nmakes the followng correct
statenent: “[I]f Defendant is equitably estopped for not expressly

declaring to Plaintiff that his discharge was due to his age, such
woul d be tantanmobunt to asserting that an enployer is equitably
est opped whenever it does not disclose a violation of the statute.”
The nmagi strate judge, however, goes on to say, “Plaintiff's only
allegationinthis regard is that Defendant conceal ed the fact that
Plaintiff's term nati on was based on age discrimnation.”

The magistrate judge's reasoning makes sense: Conceal nent
does not take place nerely because the defendant fails explicitly
to tell the enployee that he is being discrimnated against. As
such enpl oyer pronouncenents are rare, such a rule would lead to
equi tabl e estoppel in al nost every case.

The magi strate judge overl ooked, however, other statenents in
Purcell's affidavit, tendered in opposition to the notion for
summary judgnent. He states that at the tinme he was notified of

his term nati on,

| was informed . . . that the [adverse action] was caused
by the need to phase out certain positions and job
responsibilities . . . . Scanlon informed ne that this

[action] was to reorganize certain jobs, and to com
pletely elimnate the one that | was performng at the
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tinme. There was no indication that the duties being

performed by ne at the tinme woul d be continued. In fact,

the contrary was stated by Scanlon. M job was not to be

filled, and many of the duties of this newy created

position woul d be abandoned.

Several nonths after . . . ny separation . . ., |

| earned that the duties previously perfornmed by ne were

continued, and were in fact being perfornmed by several

younger architects

In other words, Purcell is arguing that even if he was aware
t hat younger people were being hired, he was m sled into believing
that they would not be replacing him as he was told his duties
were being phased out. Under the right «circunstances, such
m sl eading statenents, if true, <could constitute equitable
estoppel, which consists of acts by the enployer that cause the
enpl oyee not to pursue his rights tinely in bringing a discrimna-
tion claim

We cannot be sure that the nmagistrate judge addressed all of
the assertions in Purcell's affidavit when nmaki ng his recommenda-
tion. This is coupled with the fact that in its order accepting
the magi strate judge's recommendation, the district court seens to
m x the concepts of equitable tolling (regarding what the plaintiff
knew) and equitable estoppel (concerning whether the enployer
affirmatively msled hinm.

The i ssue of equitable tolling is nowout of this case. It is
in the interest of justice that the district court, and possibly

the magistrate judge, reexamne this matter by focusing only on

equitable estoppel in light of the entirety of the evidence



subm tted by Purcell in opposition to the summary judgnent notion.

Al t hough this is a question of law, and we could decide it
ourselves, we prefer for the district court to consider it in the
first instance, to reviewthe summary judgnent evidence in |ight of
the foregoing considerations. W do not nean to suggest what
result the district court should ultimately reach on this pre-
limnary question of whether Purcell initiated his action in a
timely fashion.

Accordingly, the judgnent is VACATED, and this matter 1is

REMANDED f or further proceedi ngs, as appropriate.



