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PER CURI AM *

George O Nyateng appeals fromthe denial of his § 2255 notion
to vacate, set aside, or reduce his sentence for conspiracy to
commt mail fraud. Needl ess to say, 8§ 2255 is reserved for
transgressions of constitutional rights and for a narrow range of
i ssues that could not have been raised on direct appeal. E g.,
United States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

Nyat eng contends that the district court erroneously applied

the sentencing guidelines by taking into account an “invalid”

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



conviction. Application of the guidelines is not a constitutional
i ssue and coul d have been rai sed on direct appeal had Nyateng not
wai ved his right to appeal in his plea agreenent. ld. at 368.
Even if this issue could be rai sed, excluding the conviction woul d
not alter Nyateng s sentence, because he was already in Category I,
the | owest possible crimnal history category.

Nyateng al so clains that the district court breached the plea
agreenent because the court did not give effect to the Governnent’s
8§ 5K1.1 recomrendation for a downward departure. Again, assum ng
this issue can be raised in a 8 2255 proceeding, the district court
was not a party to the plea agreenent; accordingly, it was not
bound by its terns. See United States v. Wods, 907 F.2d 1540,
1542 (5th Gir. 1990), cert. denied, 498 U S. 1070 (1991).

Finally, Nyateng contends that he was given ineffective
assi stance of counsel because his attorney did not object to
consideration of the “invalid” conviction, failed to object to the
district court’s denial of the Governnent’s 8§ 5K1.1 notion, and
failed to perfect a direct appeal. To prevail on this ineffective
assi stance of counsel claim Nyateng nust show that, but for
deficient performance, his sentence woul d have been significantly
| ess harsh. See Spriggs v. Collins, 993 F.2d 85, 88 (5th Cir.
1993). As noted, Nyateng was in crimnal history Category |, so
the exclusion of his prior conviction wwuld not have affected his
sentence. In addition, his counsel urged the court to grant the

Governnent’ s notion; noreover, Nyateng i ndicated t hat he under st ood



that the district court was not bound by the terns of his plea
agreenent. Finally, Nyateng waived his right to appeal in his plea
agreenent; consequently, a direct appeal woul d have been neritless.
Nyateng’s counsel was not deficient for failing to raise a
meritless claim

In sum Nyateng’s notion for oral argunent is DEN ED and the

denial of his 8 2255 notion is AFFI RVED



