UNI TED STATES COURT OF APPEALS
FIFTH CCRCU T

No. 96-50239

(Summary Cal endar)

JOSE RI CARDO RUI Z,
Pl ai ntiff-Appellant,
vVer sus
CRAY HI LDRETH, Special Agent, DEA;
HOMARD STAHA, Special Agent, Texas

Pol i ce Depart nent,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
For the Western District of Texas
(A-94- CA-447)

Septenber 12, 1996
Before DAVIS, EMLIO M GARZA, and STEWART, Circuit Judges.

PER CURI AM *
Jose Ricardo Ruiz appeals the dismssal of his civil rights
suit! as frivolous pursuant to 28 U.S.C. 8§ 1915(d). He argues that

the district court erred by dism ssing his conplaint as tine-barred

Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in Local Rule 47.5. 4.

1 Rui z brought his conplaint under 42 U S.C. § 1983. However, the
district court properly construed his conplaint, as to DEA agent Hildreth, as one
made under Bivens v. Six Unknown Nanmed Agents, 403 U. S. 388, 91 S. C. 1999, 29
L. Ed. 2d 619, (1971).



because the two-year statute of limtations should have been
tol | ed. Ruiz also argues that the district court abused its
discretion by refusing to allow him to anend his conplaint to
recharacterize his cause of action as one arising under 42 U S. C
§ 1985.

We review di sm ssal s under 8§ 1915(d) for abuse of discretion.
Moore v. MDonald, 30 F.3d 616, 618 (5th Cr. 1994). A case is
frivol ous under 8 1915(d) if it is barred by the applicable statute
of limtations. 1|d. The denial of a notion to amend is reviewed
for abuse of discretion. Wmmv. Jack Eckerd Corp., 3 F.3d 137,
139 (5th Gir. 1993).

For purposes of determning the applicable statute of
limtations, civil rights actions brought under 88 1983 and 1985
are treated as synonynous with state tort clains, and in this case
are subject to a two-year limtations period under 8§ 16.003 of the
Texas Civil Practices and Renedi es Code.? Helton v. Cenents, 832
F. 2d 332, 334 (5th Cr. 1987). Wile state |aw determ nes the
limtations period, federal |aw governs when a cause of action
accrues and holds that accrual begins the nonent the plaintiff
knows or has reason to know of the injury which is the basis of the
conpl ai nt. | d. Additionally, when applying the statute of

limtations, federal courts adhere to a state’s tolling provisions.

2 The statute of linmtations applicable to Bivens actions is |ikew se

governed by the | aw of the forumstate. Spinav. Aaron, 821 F.2d 1126, 1128 (5th
Cr. 1987).
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Hardin v. Straub, 490 U S. 536, 543-44, 109 S. C. 1988, 2002-03,
104 L. Ed. 2d 582 (1989).

Rui z’s cause of action accrued on Novenmber 19-20, 1991, the
date of his arrest and interrogation. Ruiz was clearly aware of
the facts concerning his allegedly tortious arrest and
interrogation.® Therefore, the statute of limtations began to run
at that tine. See Piotrowski v. Cty of Houston, 51 F.3d 512, 516
(5th CGr. 1995) (holding that for purposes of a statute of
limtations, “A plaintiff need not realize that a | egal cause of
action exists; a plaintiff need only know the facts that would
support aclaim”). Ruiz's conplaint was not filed until February
23, 1995, long after the two-year limtations period had run.
However, Ruiz contends that the limtations period should be tolled
for the period he was incarcerated at the Hays County Jail facility
because he suffered froman “unsound m nd” resulting from®physi cal
and psychol ogi cal depression due to w thdrawal synptons of drug
addi ction. . . and nausea-vom ting due to nedication that was bei ng
adm nistered by jail officials for the treatnent of tubercul osis.”
Because Ruiz’'s alleged disability arose after he was arrested and

interrogated, and thus after his cause of action had accrued, Ruiz

8 We find clear evidence of Ruiz's know edge of the facts concerning

his arrest and interrogation fromhis notion entitled “Plaintiffs Opposition to
Def endant's Mdtion to Disnmiss.” In that notion, Ruiz adnmits that just two days
after his arrest he nmet with his attorney and “told his attorney that his
constitutional rights had been viol ated by arresting agents.” Ruiz further avers
that had his attorney not told himthat his clains would be unsuccessful, he
woul d have filed suit at that tinme. These adni ssions undermine Ruiz's clai mthat
he | acked know edge of the facts and was “unable to nanage his affairs or
understand his legal rights.”
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is not entitled to a tolling of the statute of limtations. See
Tex. Cv. Prac. & Rem Code § 16.001(d) (stating that “a disability
which arises after alimtations period starts does not suspend t he
runni ng of the period”). Additionally, the district court did not
abuse its discretion by denying Ruiz’'s notion to anend his
conplaint, since 8 1985 clains are subject to the sanme two-year
limtations period as his original Bivens and 8§ 1983 cl ai ns.

For the foregoing reasons, we AFFIRM the district court’s
order dismssing Ruiz’'s clains and denying Ruiz | eave to anend his

conpl ai nt.



