IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50233

Summary Cal endar

ALEXI S COLON, Estate of Decedent by
Per sonal Representative Peaches Mrti nez,
Lui s Col on; PEACHES MARTI NEZ;
ALEXANDER MARTI NEZ; LU S COLON,
Pl ai ntiffs-Appellants,

ver sus

UNI TED STATES OF AMERI CA; WADDELL,
Li eutenant Col onel; TYRONNE S. LEONARD,
Staff Sergeant; MDONALD, Sergeant;
ARI ES, Sergeant,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas, Waco
(W 95- CV-67)

May 7, 1997
Bef ore H G3 NBOTHAM W ENER, and BENAVIDES, G rcuit Judges.
PER CURI AM ~

The plaintiffs brought this suit on behalf of thenselves and
Al exis Col on, a nenber of the arnmed forces stationed at Fort Hood.
The conplaint alleges that Colon committed suicide after being

subj ected to sexual harassnent by her superiors. According to the

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



plaintiffs, not only was Colon a victim of harassnent, but the
i ndi vidual defendants retaliated against her for reporting their
harassnment by wongly accusi ng Col on herself of engaging i n sexual
har assnent .

However disturbing the plaintiffs’ accusations nmay be, we do
not have jurisdiction to hear them The Federal Tort C ains Act,
28 U.S.C. 88 2671 et seq., does not waive governnmental inmunity
when a nenber of the arnmed forces on active duty seeks noney
damages based on an injury suffered while performng mlitary tasks
at a mlitary base and inflicted by superior officers. Feres v.

United States, 340 U S. 135 (1950); Schoener v. United States, 59

F.3d 26, 28-29 (5th Gir.), cert. denied, 116 S. C. 519 (1995).

Even a case touted by the plaintiffs, Brown v. United States, 739

F.2d 362, 369 (8th Cir. 1984), cert. denied, 473 U S. 904 (1985),

i n which enlisted nen subj ected a black private to a nock | ynchi ng,
recogni zed that a plaintiff’s “clainms against the United States and
his superior officers for failing to prevent the incident, and
against his superior officers for failing to perform a proper
i nvestigation, are barred by the Feres doctrine.” The Suprene
Court has simlarly held that the reasoning in Feres serves to bar

Bivens clains. Chappell v. Wallace, 462 U S. 300 (1983).

As we have recognized in the past, criticisns of the policies
enbodied in Feres and Chappell are beside the point. “The Feres
doctrine has been reaffirnmed by the Suprene Court many tines since
its inception in the face of strong criticismof the equity of the
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rule.” Mller v. United States, 42 F.3d 297, 307 (5th Gr. 1995).

We are bound to follow that precedent.

AFFI RVED.



