IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50225
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

versus
NANCY MALKI EW CZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. MO 95- CR- 66- ALL
Decenber 20, 1996
Bef ore REAVLEY, JONES and STEWART, G rcuit Judges.
PER CURI AM *

Nancy Mal ki ewi cz appeal s her guilty-plea conviction for use
of a facility of commerce in a nurder for hire, in violation of
18 U.S.C. 88 2, 1958(a). Malkiew cz contends that the district
court abused its discretion by denying her postjudgnment notion

for reduction of sentence, or in the alternative, notion for new

trial based on her contentions that the Governnent breached the

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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pl ea agreenent and, in the alternative, that her guilty plea was
not knowi ng and voluntary. The district court may not grant a
reduction of sentence on this basis. Fed. R Cim P. 35(c). A
nmotion for newtrial is not available to Ml kiew cz because she

pl eaded guilty. See United States v. Lewi s, 921 F. 2d 563, 564

(5th Gr. 1991). Malkiew cz’s postjudgnent notion is therefore
construed as a notion for reconsideration. 1d.

It is doubtful that a guilty plea can be wi thdrawn by a
nmotion for reconsideration. See Fed. R CGim P. 32(e)(after
sentencing, a gquilty plea can be wthdrawn only by direct appeal
or a notion under 28 U S.C. § 2255). Insofar as this appeal is
direct fromthe judgnent of conviction, as distinct fromthe
denial of the notion for reconsideration, the request to wthdraw
the plea was not nade until after judgnent. A direct appeal from
the judgnent does not bring up the denial of the request to
W t hdraw t he pl ea

Even if a guilty plea can be challenged in a notion for
reconsideration, the district court did not err in denying the
noti on because the record does not support Mal kiewcz' s theory of
breach of the plea agreenent, and Malkiewicz's guilty plea was

know ng and voluntary. See United States v. Garcia-Bonilla, 11

F.3d 45, 46 (5th Cr. 1993).
Mal kiew cz’ s statenents at her rearrai gnnment reveal that she
knowi ngly and voluntarily entered the plea agreenent and that she

understood its terns. After the terns of the agreenent were



No. 96-50225
- 3 -

summari zed, Malkiewicz told the district court, under oath, that
she understood the plea agreenent, had discussed it with her
attorney, and that she agreed to its terns. R 2, 6-11. The
district court specifically advised Mal kiew cz that the
Governnent’s prom sed sentencing reconmendati ons were non-

bi ndi ng, that her punishnment range could not be accurately
calculated at that tinme, that her sentence m ght exceed 12 years,
and that the statutory maxi num sentence was 20 years. |d. at 9-
14. During the hearing on Ml kiew cz’ s postjudgnent notion,

Mal ki ewi cz testified that she had been aware that the district
court could have sentenced her up to 20 years and that she had
been aware that she had agreed not to withdraw her guilty plea if
the court did not accept the Governnent’s sentencing
reconmendations. |d. Mal ki ew cz’ s statenents show t hat the
ternms of Paragraph 13 did not |ead her to believe that she was
subject to a termof inprisonnment of 9-12 years. Because the
pl ea agreenent was not anbi guous, Mal kiewi cz’s argunent that her
guilty plea was involuntary nmust fail. The district court did
not commt error, plain or otherw se.

AFFI RVED.



