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PER CURIAM:’

Convicted on aguilty pleaof carjacking and use of afirearm during acrime
of violence, Omar Eduardo Moreno appeals his sentence, contending that the

district court erred by increasing his base offense level seven levels for the

" Pursuant to Local Rule 47.5, the court hasdetermined that this opinion should not be
published and is not precedent except under thelimited circumstancesset forthinLoca Rule
47.5.4.



discharge of a firearm. We agree, vacate Moreno’s sentence, and remand for
resentencing.
Background

Moreno pled guilty to carjacking' and was sentenced to 210 months
Imprisonment, based on U.S.S.G. § 2B3.1 which establishesa20-point base offense
level for robbery. Thedistrict court’s computation was increased by seven levels
because afirearm was discharged during the course of the carjacking.? In addition,
Moreno pled guilty to use of a firearm during a crime of violence® and was
sentenced to 60 months imprisonment.* Moreno contends that the district court
improperly increased his base offense level for carjacking to account for the
discharge of afirearm while simultaneously imposing the mandatory sentence for
use of afirearm during a crime of violence.

Analysis
A challengeto thedistrict court’ s application of the sentencing guidelinesis

reviewed de novo. Our review islimited to the inquiry whether the sentence was

118 U.S.C. § 2119.
2U.S.S.G. § 2B3.1(b)(2)(A).
318 U.S.C. § 924(c)(1).

“See U.S.S.G. § 2K2.4 and 18 U.S.C. § 924(c)(1).
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imposed in violation of law or as a result of an incorrect application of the
sentencing guidelines.> Under the sentencing guidelinesthe court may not enhance
the base offenselevel for an underlying offense because of the use of afirearm and
simultaneously imposethe mandatory consecutive sentencefor useof that firearm.®

The district court sentenced Moreno to the mandatory sentence for use of a
firearm during acrimeof violence. The court aso increased the base offense level
for carjacking because Moreno discharged a firearm during the course of the
carjacking. This constitutes impermissible “double counting” and is an incorrect
application of the sentencing guidelines. Wethereforemust VACATE thesentence

imposed and REMAND for resentencing.

*United Statesv. Thomas, 963 F.2d 63 (5th Cir. 1992).

°See U.S.S.G. § 2K 2.4(a) and Application Note 2 to § 2K 2.4 (“Where a sentence under
[section 2K 2.4] is imposed in conjunction with a sentence for an underlying offense, any
specific offense characteristic for the . . . use. .. of [a] firearm (e.q., § 2B3.1(b)(2)(A)-(F)
(Robbery)) is not to be applied in respect to the guideline for the underlying offense.”).
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