IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50180
Summary Cal endar

UNI TED STATES OF AMERI CA
Peti ti oner- Appel | ee,
ver sus
TRACT NO. EI GHTY-ONE (81) OF SUNRI SE
ACRES RECCRDED I N VOLUME 2, PACES
346- 348 OF HAYS COUNTY DEED RECORDS,
HAYS COUNTY, TEXAS, ET AL.,
Respondent s,

JOSE LEON GONZALEZ- LONGORI A,

Cl ai mant - Appel | ant .

Appeal fromthe United States District Court for
the Western District of Texas
(A-93-CV-341)

Cct ober 21, 1996
Bef ore REAVLEY, BARKSDALE and DENNIS, G rcuit Judges.

PER CURI AM *

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Jose Leon CGonzal ez-Longoria appeal s a judgnment granting
forfeiture to the governnment of a tract of real estate and two
mobi |l e homes. W affirmfor the foll ow ng reasons.

The governnent established through sworn evidence probabl e
cause to seize the properties. Once the governnent establishes
probabl e cause the burden shifts to the claimnt to prove that
the factual predicates for forfeiture have not been net or that a
defense to forfeiture applies. United States v. 1988 O dsnobile
Cutl ass Suprene 2 Door, 983 F.2d. 670, 674 (5th Cr. 1993). In
this case the governnent sought forfeiture under 21 U S.C 8§
881(a)(6) (proceeds traceable to illegal drug funds) and 18
US C 8§ 981 (property involved in or traceable to noney
| aundering). Gonzal ez-Longoria raised no valid defense to
forfeiture. For exanple he made no argunent and offered no
evidence, in the district court or on appeal, that the predicate
acts were commtted w thout the know edge or consent of the
owner. See 21 U S.C. § 881(a)(6); 18 U S.C. 8§ 981(a)(2).

Gonzal ez- Longoria conplains that his Fifth Amendnent

privilege against self-incrimnation was viol ated because, as “a
defendant in both a civil and crimnal case,” he was forced to
“choose between waiving his privilege against self-incrimnation,

or losing the civil case . He cites no conpelling

authority for this proposition under the circunstances here. He



was tried, convicted and sentenced in the related crimnal matter
before the governnent filed suit in this civil proceeding.

A party seeking to challenge the governnent’s forfeiture of
property must denonstrate an interest in the property sufficient
to establish standing, and property may be forfeited where the
only claimant is unable or unwilling to provide evidence
supporting his assertion of an interest in the property. United
States v. $321,470.00, United States Currency, 874 F.2d 298, 303
(5th Gr. 1989). The burden of establishing standing in a
forfeiture action is on the claimant. 1d. at 302. |Initially, a
claimant to property that is the subject of an in remforfeiture
proceeding nust tinmely file a verified claimof an interest in
the property. United States v. $38,570 U.S. Currency, 950 F.2d
1108, 1113-14 (5th Gr. 1992). Conzal ez-Longoria never filed a
verified claim and did not file his first paper in this action,
his “Fifth Arendnent Property Omner, Jose Leon Gonzal ez-
Longoria’ s Modtion for the District Court to Dismss Forfeiture
Proceedi ngs Pursuant to Fifth Amendnent Doubl e Puni shnent

Constitutional Bar,” until over nine nonths after he was served
with the conplaint.

We do not believe that Gonzal ez-Longoria s bl anket assertion
of the privilege against self-incrimnation relieved himof the

burden of pleading and establishing an ownership interest in the

property. See United States v. Rylander, 460 U S. 752, 758



(1983) (assertion of the privilege is not “a substitute for

evi dence that would assist in neeting a burden of production,”
and does not free the party asserting privilege “from adduci ng
proof in support of a burden which would otherw se have been
his.”); United States v. Little A, 712 F.2d 133, 135 (5th G
1983) (bl anket assertion of privilege against self-incrimnation
does not relieve party’s burden of controverting governnent’s
affidavits in forfeiture action).

Moreover, even if the assertion of the Fifth Amendnent
privilege relieved Gonzal ez-Longoria of what otherw se woul d have
been his burden of showi ng an ownership interest in the property,
this claimof privilege at nost grants himstanding. Even if we
confer standi ng on Gonzal ez-Longoria, the governnent was
nevertheless entitled to forfeiture, since it established
probabl e cause and Gonzal ez-Longoria failed to plead or offer any
evidence of a valid defense to the forfeiture on the nerits.

Gonzal ez-Longoria clains that the civil action constitutes
doubl e jeopardy in light of the prior crimnal proceeding. This
argunent was rejected in United States v. Ursery, 116 S. . 2135
(1996), which held that civil in remforfeitures under 88 881 and
981 -- the sane forfeiture statutes at issue in our case -- are
not “puni shmrent” under the Doubl e Jeopardy C ause and hence do

not constitute doubl e jeopardy.



Gonzal ez-Longoria clains that the governnent violated FED R
CRM P. 7, which concerns pleading requirenents for indictnents
seeking crimnal forfeiture. There is no nerit to this argunent.
The governnent brought a separate civil forfeiture action here
which is not subject to the Federal Rules of Crim nal Procedure,

as it was allowed to do under the civil statutes di scussed above.

AFFI RVED.



