IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50143

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.

JOE T. BOYD,
WALLACE B. BRUCKER

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Western District of Texas
(MD- 95- CR- 28)

March 27, 1997
Bef ore REAVLEY, KING and BARKSDALE, Circuit Judges.

PER CURI AM *

Joe T. Boyd and WAl l ace B. Brucker challenge their
convictions and sentences for mail fraud and conspiracy to conmt
mai | fraud under 18 U . S.C. 88 371, 1341. Finding no reversible
error, we affirm

BACKGROUND

"Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



Boyd and Brucker were both involved with the operations of
Med- Anerica Diagnostics, Inc. (“Med-Anerica”), in Mdland, Texas.
Boyd owned Med- Anerica. Both Boyd and Brucker perfornmed nedical
activities, such as exam ni ng, nmeking di agnoses, and requesting
tests on patients, at Med-Anerica. Neither was a |icensed
physi ci an.

Boyd and Brucker participated in a schene at Med-Anerica to
solicit patients for physician services, require numerous
unnecessary and costly tests, and bill the patients’ insurance
provider for the costs. In order to induce paynent from Medicare
and private insurance providers, Boyd and Brucker caused the
claimfornms to reflect that the nedical tests and procedures had
been conducted by or ordered by, or in sone instances referred
for testing by, a licensed nedical doctor. The nanes of |icensed
doctors were used w thout the perm ssion or know edge of those
doct ors.

Boyd and Brucker were indicted for their activities in
connection with Med-Anerica on May 10, 1995. Boyd was charged
Wi th one count of conspiracy to use the mails for the purpose of
effecting a fraud under 18 U S.C. 88 371 and 1341 and ni ne counts
of fraud acconplished through use of the mails under 18 U . S.C. 88
1341 and 1342. Brucker was |ikew se charged with one count of
conspiracy to use the nmails to effect a fraud, but was only

charged with two counts of actual fraud through use of the mails.



On Novenber 7, 1995, a jury found Boyd and Brucker guilty on
all of the indicted charges. The district court sentenced Boyd
to concurrent sixty-nonth terns of inprisonnent. Additionally,
the court ordered a three-year term of supervised release to
follow his inprisonnent, as well as nonetary restitution.

Brucker was sentenced to a five-nonth prison termand a two-year
period of supervised release, with five-nonths of this period to
be served under el ectronic nonitoring/ hone confinenment
conditions. The court also ordered Brucker to nake nonetary
restitution.

Thereafter, Boyd and Brucker appealed to this court.

Al t hough Boyd and Brucker advance separate, individualized
argunents on appeal, they essentially raise the sane four

i ssues!: (1) whether the evidence was sufficient for their
convictions; (2) whether the district court erred in admtting
the deposition of a deceased witness, Dr. E. T. Driscoll, over

obj ections that defendants were being denied their constitutional
right to confront the witness; (3) whether the district court
erred in denying Boyd' s notion for severance of a co-defendant,

thereby violating defendants’ right to confront the co-defendant;

Brucker does not per se nmke all four argunents in his
brief before the court, but instead concludes his brief with the
foll ow ng, “Appellant Brucker hereby incorporates, by reference,
and adopts all of the propositions and | aw contai ned in appell ant
Boyd' s brief previously filed herein.”

3



and (4) whether the district court properly cal cul ated
def endants’ sentences.

1. DI SCUSSI ON

A. Suf ficiency of the Evidence

This court reviews challenges to the sufficiency of the
evidence in a crimnal case to determ ne whether a reasonable
trier of fact could have found that the evidence established
guilt beyond a reasonabl e doubt. See Jackson v. Virginia, 443
U S 307, 319 (1979); United States v. Pedroza, 78 F.3d 179, 182
(5th Gr. 1996). W consider all the evidence and all reasonable
inferences drawn fromit in the light nost favorable to the
jury’s verdict. See Jasser v. United States, 315 U. S. 60, 80
(1942); United States v. Johnson, 87 F.3d 133, 136 (5th Gr.
1996) .

To prove a conspiracy under 18 U . S.C. § 371 the governnment
must prove, beyond a reasonable doubt, (1) that two or nore
peopl e agreed to pursue an unlawful objective together, (2) that
the defendants voluntarily agreed to join the conspiracy, and (3)
t hat one conspirator perfornmed an overt act to further the
conspiracy’s objective. See United States v. Parekh, 926 F.2d
402, 406 (5th Cr. 1991). A conviction under 18 U S.C § 1341
for mail fraud requires the governnent to “show that the
defendant[s] (1) used a schene to defraud, (2) which involved a

use of the mails, (3) and that the mails were used for the



pur pose of executing the schene.” See United States v. Nguyen,
28 F.3d 477, 481 (5th Gr. 1994).

1. Boyd’ s Convi cti ons

Even if the court assunes, for the sake of argunent, that
Dr. Driscoll’s deposition was erroneously admtted, the remaining
trial record still shows that Boyd participated in the conspiracy
to conmt mail fraud. Trial testinony overwhel m ngly showed that
Boyd joined with other participants from Med-Anerica to effect
the prearranged schene and that he took action in many instances
to execute the schene. See United States v. Parekh, 964 F.2d
437, 449 (5th Cr. 1992) (noting that the governnent nay prove
the exi stence of a conspiracy through circunstantial evidence).
Boyd does not argue that his participation in the schene was
involuntary or that the schene did not invoke the use of the
mails.

The nine mail fraud counts agai nst Boyd all eged that he took
part in the mailing of billing records that fraudulently
represented to coverage providers? that Dr. Driscoll or another
doctor, Dr. Larry Sands, was the referring physician for nedical
procedures. To prove a violation of 18 U S.C. 88 1341 and 1342,

t he governnent was required to show that Boyd had specific intent

2The indictrments specifically alleged that Sentry Life
| nsurance Conpany, Medicare Part B, and Blue Cross and Bl ue
Shield of Texas, Inc., were the recipients of the fraudul ent
docunents.



to defraud in his activities connected to the billings and
denonstrate that Boyd intended for harmto result fromhis
deceit. See United States v. Jinenez, 77 F.3d 95, 97 (5th Gr.
1996) .

The trial testinony of Med-Anerica enpl oyees and patients
was sufficient to establish Boyd' s participation in the
fraudulent billings.® In addition, Dr. Sands’s own testinony
showed that he did not refer the patients on whose record his
nanme appeared, and in fact he noted that he had never seen the
pati ents whose experiences were the basis for the five counts
that specifically alleged the fraudul ent representations using
his nanme. Furthernore, assum ng arguendo that Dr. Driscoll’s
deposition statenent was i nadm ssible, sufficient evidence from
Med- Anerica’ s enpl oyees and Driscoll’s purported patients at Med-
Anerica, neverthel ess, supported the conviction for the
fraudul ent representation of Driscoll’s nanme on the remaining
four counts. The testinony also reflected the fact that Boyd

specifically intended for pecuniary harmto result fromhis

3The testinony sufficiently established that Boyd gave the

perm ssion to his billing clerks for the use of Dr. Driscoll and
Dr. Sands’s nanes on the billings. The Executive Director of
Med- Anerican testified, in particular, that Boyd was active in
the billing process. The Executive Director further noted that

Boyd had represented to himthat Dr. Driscoll was Med-Anerica' s
Chief of Staff and that the decision to use Dr. Sands’ s nane was
made by Boyd.



deceit. Thus, all of the counts agai nst Boyd had sufficient
evi dentiary support.

2. Brucker’'s Convi cti ons

Evi dence of Brucker’s practice of ordering testing on the
i nsured patients he exam ned, w thout consultation with Dr.
Driscoll or Dr. Sands, is sufficient to support his participation
in the conspiracy. See United States v. Leahy, 82 F.3d 624, 633
(5th Gr. 1996) (“Once the governnment has established an illega
conspiracy, it need only introduce ‘slight evidence’ to connect
an individual defendant to the common schene”).

Brucker was charged with only two counts of mail fraud. The
record contains sufficient evidence to support the jury’s
determ nation on both counts.

B. Adm ssion of Driscoll’s Deposition

Boyd and Brucker argue that it was harnful error on the part
of the district court to admt the deposition of Dr. Driscoll.
Boyd and Brucker claimthat the district court violated their
Si xth Amendnent right to confront an adverse w tness when it
admtted the deposition.

Dr. Driscoll’s deposition had been taken by an attorney with
the Texas Attorney CGeneral’s office in 1990 in connection with a
civil suit the state was pursui ng agai nst Med-Anerica at that
time. Dr. Driscoll died in the period between the tine of the

giving of the deposition and the trial of the case bel ow



We review the district court’s decision to admt testinony
of this kind for abuse of discretion. See United States v.
Tannehil |, 49 F.3d 1049, 1057 (5th Cr. 1995). Qur review
i ncl udes harm ess-error analysis. See Delaware v. Van Arsdall,
475 U. S. 673, 680-682 (1986); United States v. Stewart, 93 F. 3d
189, 194 (5th Cir. 1996).

Assum ng, arguendo, that it was error for the district court
to admt Dr. Driscoll’s deposition, we, nevertheless, find that
such error was harmess as to both Boyd and Brucker. O her
evi dence overwhel m ngly showed that Boyd had commtted mail fraud
and was involved in a conspiracy. The district court’s
instruction to the jury not to consider the deposition as
evi dence agai nst Brucker,? in addition to other trial evidence
that sufficiently exhibited his participation in the activities
that were the basis for the counts against him was sufficient to
prevent harnful error to Brucker with the adm ssion of the
deposition. Thus, the deposition, within the purview of all the
evi dence, did not have “a ‘substantial inpact’ on the jury’s
verdict” in either Boyd or Brucker’'s case. See United States v.
Evans, 950 F.2d 187, 191 (5th Cr. 1991) (holding that
i nadm ssi bl e evidence is only harnful if it has a ‘substanti al

i npact’ on the jury' s verdict).

“Brucker, although initially named in the prior civil suit,
was never served and was not part of the judgnent in the case.
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C. Sever ance of Co-defendant’s Case

Boyd argues® that the district court erred in denying his
“Motion to Quash, Mdtion to Suppress and Mdtion to Severance”
wth regard to his co-defendant, Richard W Bratcher. Boyd
clains that the failure to sever Bratcher’s case, in conjunction
with Bratcher’s unavailability to testify, denied his Sixth
Amendnent right to conpul sory process and confrontation

The district court is under the obligation to grant a
severance “only if there is serious risk that joint trial would
conprom se a specific trial right of a properly joined defendant
or prevent the jury fromnmaking a reliable judgnment about guilt

or innocence.” See Zafiro v. United States, 506 U S. 534, 539

(1993). “[Where joinder is proper in the first instance, we
Wil review only for abuse of discretion.” See United States v.
Krenning, 93 F.3d 1257, 1266 (5th Gr. 1996). “In conspiracy

cases, the general rule is that persons indicted together shoul d
be tried together.” See United States v. Fields, 72 F.3d 1200,
1215 (5th Gr. 1996). W hold that it was not abuse of
discretion for the district court to deny Boyd's notion for
severance. See, e.g., United States v. Krenning, 93 F. 3d at
1266-67 (holding that it was not abuse of discretion for the

district court to deny severance where the indictnent did not

SBrucker adopts Boyd' s argunent by reference.
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allege multiple conspiracies, but rather a single schenme with
mul ti pl e purposes).

Furthernore, any error as to Boyd and Brucker was not
harnful. Bratcher was effectively severed fromBoyd' s case, ® and
did not present evidence agai nst Boyd since he did not testify at
trial. Boyd s real conplaint is that he did not have Bratcher’s
testinony to counter the injurious statenents given by Bratcher’s
patients. Even if Bratcher had been avail able, however, Boyd
coul d not have forced himto testify in violation of Bratcher’s
Fifth Amendnent right against self-incrimnation. See Holsen v.
United States, 392 F.2d 292, 293 (5th G r. 1968). The patients’
testi nony was properly adm ssi bl e over any hearsay objections as
statenents nmade by co-conspirator Bratcher in furtherance of the
conspiracy. See FeD. R EwviD. 801(d)(2)(E); Bourjaily v. United
States, 483 U S. 171, 182 (1987).

D. Cal cul ati on of Sentences’

The government pronounced Bratcher inconpetent to stand
trial, and noted he would not be a witness, prior to the
commencenent of the trial bel ow

The upward departure issue has been abandoned. Boyd's
brief has only one sentence about it, and Brucker has sinply
adopted Boyd's brief. W address that issue only in the
alternative.
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Boyd argues® that the district court erred in using a
monetary anount that reflected all of Med-Anerica’ s billings and
i nsurance receivables in calculating his sentence and in finding
that Med-Anerica' s activities targeted vul nerable or aged peopl e.

A sentencing decision requires information with “sufficient
indicia of reliability to support its probable accuracy.” See
United States v. Alfaro, 919 F.2d 962, 964 (5th Cr. 1990). The
informati on can be any rel evant evidence, wthout regard to
adm ssibility under the rules of evidence, including the
governnent’s presentence report. See id. at 966. Despite Boyd
and Brucker’s objections, the district court judge was within his
province to rely on the governnent proffered evidence to
establish the nonetary anount and the targeting of vul nerable and
aged people in an upward departure because the evidence possessed
the requisite “indicia of reliability.” See United States v.
| snoila, 100 F.3d 380, 394-96 (5th Cr. 1996) (review ng
sentencing court’s factual determ nations for clear error, and
hol di ng that nonetary | oss determnations in a wire fraud schene
can be based on intended | 0ss).

L1l CONCLUSI ON

8Brucker appears to adopt Boyd's argunent by reference,
al t hough Brucker successfully objected to the nonetary anount
used to calculate his sentence, and the court subsequently held
Brucker accountable for only the anmpbunts associated with patients
he had seen. Brucker did not further object to the anounts
attributed to himafter he had received this adjustnent.
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Boyd' s appeal is ORDERED submtted on the briefs.

We AFFI RM Boyd’ s and Brucker’s convictions and sentences.
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