IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50126
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
BOBBY EUGENE STEWART,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. W 95-CV-277

MRy 27, 1997
Before KING JOLLY and DENNI'S, G rcuit Judges.
PER CURI AM *

Bobby Eugene Stewart’s notion for |eave to proceed in forma
pauperis on appeal is granted. Because no further briefing is
required, the nerits of Stewart’s appeal have been revi ewed.

Stewart argues that he received ineffective assistance of
counsel and that he was entitled to an evidentiary hearing on the

i neffective-assi stance i ssue because counsel failed to require

the Governnent to prove the type of nethanphetam ne possessed by

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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Stewart. The district court’s denial of Stewart’s notion to
vacate, set aside, or correct sentence filed pursuant to 28
US C 8 2255 is vacated and the case remanded for an evidentiary

hearing. Under United States v. Acklen, 47 F.3d 739, 742 (5th

Cr. 1995), Stewart is entitled to an evidentiary hearing because
his assertions that the substance he produced was |-

met hanphet am ne are supported by verified evidence and,

therefore, are sufficient to place the contention in issue to
warrant such a hearing. 1d. at 745-46.

The district court’s elimnation of Stewart’s evidentiary
support of his argunent was also inproper. The district court
concluded that Stewart attenpted to submt |aboratory reports
performed in another case to support his argunent. However, the
| aboratory reports submtted by Stewart clearly show that they
were performed by the Texas Departnment of Public Safety and that
they were perfornmed in Stewart’s case. Stewart is entitled to an
evidentiary hearing to allow himthe opportunity to produce
evidentiary support that the substance he produced was | -
met hanphet am ne. \Wether Stewart can nmake such a show ng
determ nes the outconme of his ineffective-assistance-of-counsel

al l egation. See Acklen, 47 F.3d at at 745-46.




