UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 96-50118

JI M AND LAVERNE TAYLOR

Pl ai ntiffs-Appellants,

VERSUS

REPUBLI C BANKERS LI FE | NSURANCE COMPANY,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
(W93- CV-378)

February 19, 1998
Before KING JOLLY, and DENNIS, G rcuit Judges.
PER CURI AM *

Nei t her party has questioned the jurisdiction of the district
court (indeed, the parties stipulated to jurisdiction), but “it is
the duty of this court to see to it that the jurisdiction of the
[district court], which is defined and |imted by statute, is not
exceeded.” Louisville & Nashville R R v. Mttley, 211 U S. 149,
152 (1908) (quoted in Gty of Kenosha v. Bruno, 412 U S. 507, 511

(1973)). Section 1132 of ERISA extends federal jurisdiction to

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5TH CR R 47.5. 4.



enforce benefits due participants or beneficiaries of a federally
regul ated “enpl oyee wel fare benefit plan.” In renoving the caseto
federal court, the appellee alleged that the Taylors state |aw
clains were governed by ERI SA because the 1991 Republic policy at
issue in this case was used to fund enpl oyee health benefits for
eligible enployees of Famly Finance, including the Taylors.
Because the subject policy lists only the Tayl ors as insureds, and
because no “enpl oyees” (as defined by 29 C F. R 8§ 2510. 3-3) appear
to be covered by the policy, a question has arisen as to whether
this insurance policy qualifies as an “enpl oyee welfare benefit
pl an” under ERI SA. See, e.g., Meredith v. Tine Ins. Co., 980 F. 2d
352 (5th Cr. 1993) (discussing the contours of enployee welfare
benefit plans covered under ERI SA). Furthernore, the record is
uncl ear whether any other Republic (or other) insurance policy or
policies existed that would qualify as an ERI SA plan and what
relationshi p such policies mght have with the subject policy. 1In
short, we have a serious question whether the district court had
subject matter jurisdiction over this case.

Mor eover, Section 1132 of ERISA grants standing only to plan
“participants” or “beneficiaries” to bring acivil suit to recover
benefits. If, but only if, a viable ERISA plan exists in this
case, the question whether the Taylors have standing to bring suit

under ERI SA nust be consi dered. Conpare Kwatcher v. Massachusetts

Enpl oyees Wl fare Fund, 879 F.2d 957 (1st Cr. 1989); Madonia v.



Blue Cross & Blue Shield of Va., 11 F.3d 444 (4th G r. 1993), cert.
denied, 511 U. S. 1019 (1994); Robinson v. Linomaz, 58 F. 3d 365 (8th

Gir. 1995).

Therefore, we vacate the judgnent of the district court and
remand this case for the limted purpose of obtaining further
findings of fact and conclusions of |aw on these jurisdictiona
issues. On remand, the district court has the discretion to devise
a nethod for resolving these i ssues concerning the existence of an
ERI SA pl an and the appellants’ standing to sue. To that end, the
court may consider affidavits, allowfurther discovery and briefing
by the parties, and conduct an evidentiary hearing. |f the court
chooses to all ow addi ti onal discovery, it should belimted to only
that which is necessary to determne the jurisdictional issues.

If the district court finds that no ERI SA plan exists so that
subject matter jurisdiction is lacking, or that an ERI SA plan
exi sts but the Taylors do not have standing, the court is ordered
to remand the case to Texas state court where the suit was
originally filed. 1f, on the other hand, the district court finds
that an ERI SA pl an exists and that the Tayl ors have standing, then
the court shall reinstate its judgnment and suppl enent the record on
appeal with the evidence presented on remand and the court’s
fi ndi ngs and concl usi ons.

Al t hough a new notice of appeal nust be filed if any party



W shes to appeal the district court’s new judgnent, and the parties
may brief the district court’s jurisdictional conclusions, the
parties need not submt additional briefs onthe nerits. The court
W ll use the briefs fromthis appeal for any further appeal on the
merits issues. Any new appeal shall be sent to this panel.

VACATED AND REMANDED wi th i nstructions.



