IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50117
Summary Cal endar

RAFAELA RI VERA and RAYMUNDO RI VERA,
Pl ai ntiffs-Appellants,
vVer sus
UNI TED STATES OF AMERI CA,

Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Western District of Texas
(EP-94- CV-32)

Novenber 14, 1996
Bef ore REAVLEY, JONES and STEWART, Circuit Judges.
PER CURI AM *

Plaintiff-Appellants Rafaela and Raynundo Ri vera appeal the
dismssal of their tort claimfor want of jurisdiction pursuant
to Rule 12(b) (1) of the Federal Rules of Cvil Procedure.
Plaintiffs contend that a cause of action against the United
States for the physical seizure of a person by a United States

Custonms O ficer is not barred by the “custons exception” of 28

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



U S. C 82680(c). Defendant’s notion to dismss was granted by the

district court. W affirmfor the follow ng reasons:
1. Custonms Service Oficer Brian Martin apprehended
Plaintiff Rafaela Rivera in a forceful wist/arm|ock when
she refused to follow his request to step away from her car
whil e I nspector Antonio Martinez bent over to search the
inside of the vehicle's trunk. The tenporary seizure of
Ms. Rvera was carried out in the course and as part of the
| awf ul detention and search by U S. Custons officials during
a custons inspection of a vehicle at a border entry point.
Cl ai ns agai nst the governnent for officer Martin’s actions,
therefore, fall squarely within one of the enunerated
exceptions to the governnent’s wai ver of sovereign inmmunity,
specifically, the “custons exception” to the Federal Tort
Claims Act. 28 U S.C 82680(c). See Capozzoli v. Tracey,
663 F.2d 654, 658 (5th Gr. 1981).
2. Intentional tort clains arising out of arrests by
Custons agents are not barred by 82680(c). Gasho v. U S,
39 F.3d 1420, 1434 (9th Cir. 1994), cert. denied, __ U.S.
_, 115 s.Ct. 2582 (1995). Appellants in their brief do not
argue that an intentional tort was commtted by O ficer
Martin, but claiminstead that the governnent was negli gent
in training and supervising its officers, and that Custons

officer Martin was negligent in evaluating the situation



before himand in the anmount of force he used to apprehend
Ms. R vera. The record does not support a finding of
mal i ce or of any intentional tortious conduct by Oficer
Martin. Therefore the Riveras’ argunent that their claimis
not barred by 82680(c) fails.

AFFI RVED.



