IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-50102
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,

ver sus
ANTONI O LUNA,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-91-CR-003
) Sept enber 4, 1996
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Ant oni 0 Luna appeals the district court’s denial of his
nmotion to vacate, set aside, or correct sentence pursuant to 28
US C 8§ 2255). Even assumng that Luna’ s clainms are not barred
by the plea agreenent’s | anguage preventing appeals or pursuit of

post-conviction relief, Luna s argunents fail. The plea

agreenent nowhere contains any prom ses of a specific sentencing

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.
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range or of the quantity of drugs that would formthe basis of
the sentence. Luna nowhere argues that the plea agreenent

contai ned prom ses of nore | enient sentencing. Luna supports his
understandi ng that a | esser quantity of drugs woul d be used at
sentencing only by reference to the | anguage of a di sm ssed count
of the indictnment, which is not binding upon the court. United

States v. Garcia, 902 F.2d 324, 326 (5th Cr. 1990).

Simlarly, Luna supports his assertion that his counsel was
ineffective by asserting only the conclusional allegation that
counsel shoul d have prevented the court frominposing a sentence
based upon a greater quantity of drugs than the quantity set
forth in the original indictnent and that counsel should have
obj ected or appeal ed when the greater quantity was used. Such
concl usi onal argunents cannot formthe basis of an ineffective

assi stance of counsel claim See United States v. Smith, 915

F.2d 959, 963 (5th Cr. 1990).
Luna’s notion to file a reply brief out of tine is granted.

AFFI RVED.



