IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-41258
Summary Cal endar

REBECCA DUKE W NCHESTER,
Pl ai ntiff-Appellant,
VERSUS
GALVESTON YACHT BASI N,

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 95-CV-677)

) June 10, 1997
Before SM TH, DUHE, and BARKSDALE, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Rebecca W nchester appeals a summary judgnent in her retali a-
tory di scharge cl ai ns agai nst Gal veston Yacht Basin (“GYB’) brought
pursuant to 42 U.S.C. 8§ 2000e-3(a) (West 1994). Finding no error,

we affirm

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



| .

W nchester was enpl oyed by GYB in various nanagerial capaci -

ties from 1991 to 1995. Beginning in 1993, Robert Mirray was her
i mredi ate supervisor. After conflicts ensued between Wnchester
and Lori Fye, the GYB office secretary under Wnchester’s supervi -
sion, Miurray issued Wnchester a witten reprinmand in March 1994,
advi sing her that “one of your primary responsibilities hereis to
create and maintain a harnonious and efficient atnosphere while
supervising and instructing the office staff, and in that respect
you were not doing your job.” Mirray noted further that “[y]our
conti nued enpl oynent is dependent on your willingness and ability
to defuse the tension and resentnment in our office and return the
operation to the higher standard of professionalismthat | feel you
are capable of. | wll expect imrediate and progressive inprove-
ment . ”
Al t hough Fye term nated her enploynment with GYB i n Sept enber
1994 and was replaced by Amy Collingsworth, tensions continued to
run high. Collingsworth conplained to Murray about Wnchester’s
abusive treatnent of her, which conplaints pronpted another
reprimand from Miurray. Collingsworth was later termnated within
a few weeks of Wnchester’s term nation because of her inability to
performthe required work satisfactorily.

In the neantine, Rhonda Stevens, a GYB security guard under
W nchester’s supervision, conplainedin February 1994 that she had
been sexually harassed by a fellow enployee, Troy Lindahl.
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W nchester attended a subsequent neeting with Lindahl and Mirray,
at which neeting Lindahl was reprimanded for his conduct and
instructed not to discuss the incident with other GYB enpl oyees.
W nchester later |earned that Lindahl in fact had been di scussing
the Stevens incident wth others and reported this to Mirray.
Stevens was termnated in June 1994, 2

During Wnchester’s enploy with GYB, she was on the sane
organi zational |evel as four other GYB managers, all nale. Her
salary in relation to these other nmanagers was a source of
continuing interest to her, and she received in 1993, after
threatening to resign, a substantial bonus that caused her to
becone the second highest paid of these nmnagers. W nchest er
all eges that she was prom sed orally in 1993 that her salary would
continue to be at |east equal to Lindahl’s.

When Wnchester learned that in January 1995 Lindahl had
received a pay increase (which increase noved Lindahl ahead of
W nchester and into second place anong the nanagers), she con-
fronted Murray and was told that she would not be receiving an
i ncrease, as her pay was “suitable for the work that she did.”
Murray testified in his deposition that Wnchester “was mad as hel |
because she was not offered a raise” and “had sonewhat of a tenper

tantrunt in his office. This outburst pronpted another |etter of

2 Murray testified during his deposition that, per GYB policy, Stevens was
not given a reason for her ternmination. He indicated, however, that she was
fired for insubordination, upon recommendation by the office staff.
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reprimand, in which Mirray wote, “Another display of tenper and
i nsubordi nation as occurred in nmy office on Friday norning and any
indication |I get of anything |less than full respect, support and
cooperation from you, will result in the termnation of your
enpl oynent.” Wnchester was term nated a few weeks | ater because,
according to Murray, “[we] were unable to communi cate on a cal mand
reasoned basis and | felt like that | had done all | could to
preserve her in that job.”

W nchester filed the instant action in Cctober 1995, all eging
that she was discharged in retaliation for asserting her right to
equal pay and for assisting Stevens with her sexual harassnent
clains. Wnchester also clained that she had been conpensated at
a |lower pay rate because of her sex. The district court granted

GYB summary judgnent on all of Wnchester’s clains.

.

W nchester has abandoned her unequal pay cl ai mon appeal but
continues to assert that her term nation constitutes i nperm ssible
retaliation. The district court concluded that this latter claim
failed because Wnchester had not produced sufficient evidence
denonstrating that, but for her engagenent in title VIl protected
activitiesSSprotesting her right to equal pay and assi sting Stevens
w th her harassnent cl ai nsSSshe woul d not have been di scharged. W

agr ee.



We review a grant of summary judgnent de novo. See Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Fep. R Qv. P. 56(c).

To establish a prima facie case of retaliation, a plaintiff
must denonstrate (1) that he engaged in an activity protected by
Title VII; (2) that an adverse enploynent action followd; and
(3) that there was sone causal connection between the activity and
the adverse action. See Shirley v. Chrysler First, Inc., 970 F. 2d
39, 42 (5th Cr. 1992). Wth respect to the third elenent, the
plaintiff need not establish that his protected activity was the
sole factor notivating the adverse action, but he retains the
burden to denonstrate that, but for the protected activity, he
woul d not have been subject to the action. See Collins v. Bapti st
Memi| Geriatric Cr., 937 F.2d 190, 193 (5th Gr. 1991).

If the plaintiff nakes out the prima facie case satisfacto-
rily, the burden shifts to the defendant to proffer sonme non-
discrimnatory reason for the action. The plaintiff then assunes
the burden of showing that the reason given by the defendant is a

pretext for retaliation. See Shirley, 970 F.2d at 42.

Because GYB does not contest whet her W nchester has sati sfied



the first two elenents, we assune arguendo that such is the case.
Wth respect to the third elenment, Wnchester asserts first that

her assistance of Stevens in pursuit of a harassnent free
environnment” was “nmet by a wall of discrimnatory opposition.”
According to Wnchester, “[c]learly, the sunmary judgnment proof
denonstrates [GYB' s] decisions to rid itself of liabilities and
femal es who nake trouble while keeping nales who perpetrated the
sexual harassnent incidents.”

Yet, Wnchester offers no summary judgnent proof, other than
her conclusionary allegations, evincing that her assistance of
Stevens in February and April 1994 was the but for cause of her
termnation of enploynent in January 1995. At best, her allega-
tions of the handling of Stevens’s harassnent conplaint, if true,
denonstrate that GYB coul d have dealt with Stevens’s conpl ai nt nore
appropriately and expeditiously, but, in any event, they have no
bearing on the instant action. W nchester’s attenpts in the
instant action to vindicate any rights that Stevens may have in
relation to the harassnent conplaints do not further Wnchester’s
efforts to denonstrate that her participation in the matter was a
but for cause of her term nation.

W nchest er next contends that her conpl ai nts about her all eged
pay inequity with the other nmanagers were a “nmmj or reason” for her

termnation. Oher than the proximty in tinme (two weeks) between

her early January neeting with Miurray, in which she had a “tenper



tantrunt over Lindahl’s pay increase, and her term nation of
enpl oynent, Wnchester offers no sunmary judgnent evidence to
denonstrate that her efforts to ensure pay equity between nal es and
femal es were a but for cause of her termnation. W have noted
previously that the |apse of tinme between the protected activity
and the adverse enploynent action is one of the elenents in the
entire cal cul ation of denonstrating a causal connection, but it is
not initself conclusive. See Shirley, 970 F. 2d at 43-44 (declin-
ing to hold that the passage of fourteen nonths is legally
concl usi ve proof against retaliation).?

Even assum ng arguendo that Wnchester’s all egati ons nake out
a prima facie case, she has failed to offer evidence sufficient to
call into question GYB s proffered non-discrimnatory reason for
her termnation. As Murray noted in his deposition, Wnchester was
termnated for her repeated (and docunented) difficulties in
managi ng others and for the insubordination she displayed toward
Murray in regard to the pay dispute. Wnchester was put on witten
notice in March 1994 that she had failed to fulfill one of her
primary responsibilities of creating and mai ntaining “a harnoni ous
and efficient atnosphere” and that her “continued enploynent by

Gal veston Yacht Basin is dependent on your willingness and ability

8 Athough Shirley dealt with inverse factsSSthe defendant enployer’s
seeking to use a relatively long lapse of time as conclusive proof of no
retaliationSSwe do not veer from Shirley's instruction that the | apse of tine,
even if urged by the plaintiff, is but one of the elenments to be weighed in the
causal connection cal cul us.



to defuse the tension and resentnent in our office.” She continued
to have difficulties managing Collingsworth and wultimately
conducted herself inappropriately with a “display of tenper and
i nsubordination” ainmed at Murray in reference to her failure to
obtain a pay increase for 1995.

As the district court noted, the reprimand letter that
W nchester received in reference to her pay disparity conplaint
indicates that it was not the conplaint itself that gave rise to
her reprimand, but rather the manner of conplaint. The summary
j udgnent evi dence denonstrates that Wnchester’s angry out burst and
i nsubor di nate behavior, not her conplaints about alleged gender
discrimnation in conpensation, triggeredthe letter and | ed to her
di schar ge. Furthernore, even assum ng arguendo that it was her
conplaint itself that caused Murray to term nate her enploynent,
W nchester was not protesting that GYB was discrimnating agai nst
her in pay on the basis of her sexSSa protected activity under
title VII1SSbut rather that she all egedly had been prom sed in 1993
that she would continue to receive the sane pay as Lindahl. Her
efforts to vindicate whatever contract rights existed under an
all eged oral agreenent are not sex-based and thus are not a
protected activity under title VII.

That Wnchester believes that others (nanely, a jury) nay view
her insubordination and disruptive behavi orSSthe actions that GYB

offers as an explanation for her term nationSSas appropriate



activities of a manager perform ng her duties does not satisfy her
summary judgnent burden. She sinply has put forth no summary
j udgnent evidence to create a genuine issue of material fact as to

whet her she was retaliated against for engaging in protected title

VII activity.

AFFI RVED.



