IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-41218
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
EM LI O GULI O MONTANEZ,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{e; ﬁsﬂrict Court

for the Southern District of Texas
USDC No. C-96-CV-194

February 27, 1998
Bef ore REAVLEY, KING and DAVIS, G rcuit Judges.
PER CURI AM *

Emlio Gulio Montanez, federal prisoner # 61971-079, pleaded
guilty to possession with intent to distribute crack cocai ne.
Montanez filed a notion to vacate his sentence pursuant to 28
U S C 8§ 2255 contending that his counsel had a conflict of
i nterest because he al so represented the two other individuals
apprehended and indicted with Montanez, M guel Val asquez and

W I mar Gonzal ez. Mont anez al so asserted that the district court

failed to conduct a hearing as recommended in United States v.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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Garcia, 517 F.2d 272 (5th Cr. 1975) to determ ne whet her
Mont anez’ s wai ver of his counsel’s conflict of interest was
vol unt ary.

To establish an ineffective assistance of counsel claim
based upon a conflict of interest, a petitioner nmust show that
his counsel “actively represented conflicting interests” and that
an actual conflict of interest adversely affected counsel’s

performance. Cuyler v. Sullivan, 446 U S. 335, 350 (1980).

“Prejudice is presuned . . . only if the defendant denonstrates
t hat counsel actively represented conflicting interests and that
an actual conflict of interest adversely affected counsel’s

performance.” United States v. M Caskey, 9 F.3d 368, 381 (5th

Cr. 1993), cert. denied, 114 S. C. 1565 (1994).

Assum ng that counsel had an actual conflict of interest,
t hat was not waived, Mntanez has not shown that his counsel’s
conflict of interest affected the voluntariness of his plea.
There is nothing in the record to suggest that the Governnent
even wanted Montanez’ s cooperation with respect to the
codefendants. The record does show that the Governnent
unsuccessful ly sought Montanez’s cooperation agai nst the source
of the crack cocaine. Mntanez has done no nore that specul ate,
in contradiction to the evidence in the record, that he would
have been able to get a better deal had his counsel not

represented his codefendants. This is not sufficient to
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establish that his counsel was ineffective due to a conflict of
i nterest.

AFF| RMED.



