IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-41195
Conf er ence Cal endar

REYES FLORES,
Pl ai ntiff-Appellant,
ver sus

M CHAEL UNI' T, TEXAS DEPARTMENT OF CRI M NAL JUSTI CE -
I NSTI TUTI ONAL DI VI SI ON COVPANY DEPARTMENTS,

Def endant s- Appel | ees.
Appeal fromthe United States District Court

for the Eastern District of Texas
USDC No. 6:96-CV-716

 Decenber 9, 1997
Bef ore BARKSDALE, BENAVI DES, and STEWART, Circuit Judges.
PER CURI AM *
Reyes Flores, # 615077, appeals the dism ssal of his 42
U S C 8§ 1983 action as frivolous pursuant to 28 U. S. C
8§ 1915(e)(2)(B)(i). Flores argues that the district court erred
by dism ssing his conplaint pursuant to 8 1915(e) before issuance
of a summons pursuant to Fed. R Cv. P. 4 and absent a notion to

dismss; that the district court erred in dismssing his

conplaint for failure to state a clai mbecause the naned

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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def endant was not anenable to suit; and that the district court
erred in applying 8 1915(e)(2)(B) (i) because it is
unconstitutional on its face and as applied to this action.

We have reviewed the record and the district court's opinion
and found no error in the reasoning of the district court in the

di sm ssal of Flores’ conplaint. See Flores v. Mchael Unit, CA

No. 6:96cv716 (E. D. Tex. Nov. 5, 1996). Flores’ appeal is

W t hout arguable nmerit and, thus, frivolous. See Howard v. King,

707 F.2d 215, 219-20 (5th Gr. 1983). Because the appeal is
frivolous, it is DISMSSED. See 5th Cr. R 42.2.

Flores is hereby put on notice that the dismssal of this
appeal as frivolous constitutes his third strike under the PLRA
and that he may not proceed IFP in any civil action or appeal
filed while he is in prison unless he “is under inmm nent danger

of serious physical injury.” 28 U S. C. 8§ 1915(g); Adepegba v.

Hamons, 103 F.3d 383, 388 (5th Gr. 1997).

APPEAL DI SM SSED



