IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-41168
Summary Cal endar

TERRY PRESTON M LLER
Pl ai ntiff-Appellant,
ver sus

DAVI D FORREST, MAJOR; BOBBY LANE, MAJOR;
A J. JINKINS, DOCTOR, KENNETH SULEWBKI, CAPTAI N,

Def endant s- Appel | ees.
Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:96-CVv-271
) Decenber 11, 1997
Bef ore WSDOM DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Terry Preston MIler filed an action under 8§ 1983 agai nst
several enployees of the Texas Departnent of Crim nal Justice.
The district court dismssed the claimwthout prejudice because
MIler failed to exhaust adm nistrative renedies prior to seeking
relief in the district court. MIler appeals.

After the district court entered final judgnent, Mller

i ntroduced additi onal evidence of adm nistrative exhaustion into

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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the record. Because the district court reached the proper
concl usi on based on the evidence it was able to consider, we
affirmthe dismssal wthout prejudice. See 42 U S.C. § 1997e(a);

Kem on Prod. & Dev. Co. v. United States, 646 F.2d 223, 224 (5th

Cir. 1981). Mller is free to refile his conplaint with
consol i dat ed evi dence of adm nistrati ve exhausti on.

AFFI RVED.



