IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-41093

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

versus
LI ONEL D. TURNER,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
USDC # 96-CR-3-1

August 8, 1997

Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.
PER CURI AM *

Li onel D. Turner appeals the district court’s refusal to grant
a downward departure from the sentencing guidelines in his
sentences for bank robbery and using a firearm during the
comm ssion of a violent crine. W do not have jurisdiction to
review the matter unless the district court mstakenly believed
that it did not have the legal authority to depart from the

guidelines. United States v. Leonard, 61 F. 3d 1181, 1185 (5th Cr.

" Pursuant to 5THQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



1995); United States v. D Marco, 46 F.3d 476, 477 (5th Gr. 1995)

(per curiam.

In its colloquy with the defendant, the district court
i ndicated that, so long as the defendant was conpetent to enter a
pl ea, evidence of an injury to his head as a mnor would be
irrelevant to the determ nation of his sentence. “IHow is the
fact that he may or may not have had brain lesions relevant to
sentencing,” the district court asked, “if all | can address is
conduct . . . ?”

We do not read the district court’s remarks, taken as a whol e,
toreflect the viewthat the | aw prohi bits a downward departure for
defendants suffering from brain injuries. The district court

stated at sentencing that his position was based on a

“phi | osophical standpoint,” not on a rule in the sentencing
gui del i nes. The court explained that, with or without a brain
injury, Turner still had a “propensity for violence” and that

i ncarceration would not prevent himfromreceiving any necessary
medi cal treatnment. The court recogni zed that its decision to deny
downward departure was an exercise of discretion rather than a
result absolutely mandated by |aw. Consequently, we do not have
jurisdiction over the district court’s ruling.

Turner al so appeals the district court’s denial of its notion
for a continuance to prepare a report on Turner’s head injury. In
light of our holding above, we find no abuse of discretion and

affirmthe district court’s ruling.
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