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BENAVI DES, Circuit Judge:”

This slip-and-fall case requires us to exam ne whether the
record contains substantial evidence from which the jury could
reasonably infer that Wal-Mart Stores, Inc. (“Wal-Mart”) knew or
shoul d have known of the dangerous condition that caused Larry

Stewart’s injuries. W also review the jury's award of past

Pursuant to 5THQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



medi cal expenses.



| .

Larry Stewart filed this diversity suit in federal district
court against Wal-Mart on a premses liability theory after he
slipped and fell in a Wal-Mart store. The case was tried to a
jury. After Stewart rested, Wal-Mart noved for a directed verdi ct
on the ground that Stewart failed to show that WAl -Mart had act ual
or constructive knowl edge of the dangerous condition that caused
his injury. The district court denied Wal -Mart’s notion. WAl -Mart
did not call any w tnesses.

The jury was instructed that Stewart had the burden of show ng
t hat Wal - Mart knew or shoul d have known of the dangerous conditi on.
The jury found that both Wal-Mart and Stewart were negligent and
apportioned negligence 50 percent to Wal-Mart and 50 percent to
Stewart. The jury awarded Stewart $75,000 for past nedical
expenses. Wal-Mart contends that the plaintiff adduced evi dence at
trial of only $64,827 in past medi cal expenses.

On August 19, 1996, the district court rendered judgnent on
the jury’ s verdict for $37,500. Wal-Mart tinely filed a notion for
judgnent as a matter of |aw In the alternative, Wl-Mrt
chal | enged the anount of the award by filing a notion to anmend or
nmodi fy the judgnent. The district court denied both notions on
Cctober 9, 1996. This appeal foll owed.

1.

Larry Stewart slipped and fell in a puddle of water at the

VWl - Mart Supercenter in Longview, Texas on a Saturday afternoon
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He fell in the self-service cut flower and potted plant sales
section near the entrance of the store. The fall knocked him
unconsci ous for several m nutes.

Morris Belt, an off-duty Texas state trooper, cane to
Stewart’s aid. At trial, Oficer Belt testified that he knelt at
Stewart’s side until the anbul ance arrived. Wen Oficer Belt got
up, he noticed that the | eft knee of his blue jeans was soaked with
water. He then saw that there was a “pretty good puddl e of water”

on the floor. The puddle “stemmed fromthe flowers to where Larry

fell.” Wen asked whether the water “appear[ed] to be com ng from
those cut flowers, t hat area,” O ficer Bel t r esponded
affirmatively. He also testified that “[t]here was sone brown

soily substance mxed in wwth the water,” which “kind of filtered
out to the edges where it appeared that it was running.” According
to Oficer Belt, the water was flowing in a “three or four inch
stream you know, a solid stream comng, and then just little
sprinkles comng off of that.” On cross exam nation, he stated
that he had not paid attention to whether the water was com ng from
cut flowers or a potted plant.

The jury also heard testinony from David Boozer, an area
director (assistant manager) at the store. Boozer testified that
al t hough he saw a puddl e of water where Stewart had fallen, he did
not investigate the source of the water. He explained that “there
was no need to investigate because it was a puddl e of water and it
could have cone from several different places.” According to
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Boozer, Wal - Mart enpl oyees started watering the plants in that area
at 3 am daily. (The store is open 24 hours a day).

Finally, Stewart presented deposition testinony from Jeff
Waggoner, a Wal-Mart field nmanager. Waggoner agreed that “the
entrance area where the slip-and-fall occurred is one of the two
hi ghest traffic areas in the store.” He also agreed that “it was
predictable that water would accurmulate in that spot! in the
store.” He added, “[wj e would have water in that area at sone
time, sure.”

L1l
DI SCUSSI ON
A

VWal - Mart appeals the district court’s denial of its Rule 50
nmotion for judgnent as a matter of law. See FED. R Cv. P. 50. 1In
reviewi ng the denial of a notion for judgnent as a matter of |aw,
we use the sane standard of review that guided the district court.
Crosthwait Equip. Co. v. John Deere Co., 992 F.2d 525, 528 (5th
Cr.), cert. denied, 510 U. S. 991, 114 S. C. 549, 126 L. Ed.2d 451
(1993). We consider all the evidence and all reasonabl e i nferences

therefromin the |ight nost favorable to the nonnmovant. A notion

. Only designated portions of the deposition were read into the
record. It is not entirely clear that “that spot” refers to the
preci se place where Stewart fell, but it is a reasonable inference
in support of the jury’'s verdict. In fact, Wal-Mart appears to
assune in its brief that Waggoner’s testinony referred to that
ar ea.



for judgnent as a matter of law is properly granted if the facts
and i nferences point so strongly and overwhel m ngly in favor of one
party that reasonable jurors could not arrive at a contrary
verdict. |d. If the record contains substantial evi dence opposing
the notion, then the notion should have been denied. Id. (citing
Nor mand v. Research Inst. of Am, Inc., 927 F.2d 857, 859 (5th Gr
1991)). Substantial evidence is “evidence of such quality and
wei ght that reasonable and fairm nded jurors in the exercise of
inpartial judgnent mght reach different conclusions.” | d.
(citation omtted).

This case was properly submtted to the jury as a dangerous
condition premses liability case.? To establish a prenises
liability claim under Texas law, an invitee nust show (1) the
occupi er had actual or constructive know edge of sonme condition on
the premses; (2) the condition posed an unreasonabl e risk of harm
to the invitee; (3) the occupier did not exercise reasonable care
to reduce or to elimnate the risk; and (4) the occupier’s failure
to use such care proximately caused the invitee’'s injuries. Corbin
v. Safeway Stores, Inc., 648 S.W2d 292, 296 (Tex. 1983); see al so

Fol ks v. Kirby Forest Indus., Inc., 10 F. 3d 1173, 1175-78 (5th Gr

2 This case was not, nor should it have been, submtted to the
jury on a “negligent activity” theory. |n Texas, recovery under a
negligent activity theory “requires that the person have been
injured by or as a contenporaneous result of the activity itself
rather than the condition created by the activity.” Keech v.
Kroger Co., 845 S.W2d 262, 265-66 (Tex. 1992).
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1994) (applying Texas premses liability law. Wal-Mart disputes
that the record contains substantial evidence that it had actual or
constructive knowl edge of the condition of which Stewart
conpl ai ns. 3

Under Texas law, the jury may i nfer that the owner or occupier
knew or should have known of a dangerous condition if there is
evi dence that the dangerous condition was created by the owner or
occupier. See Keech, 845 S.W2d at 265-66; Corbin, 648 S.W2d at
297, Coffee v. F.W Wolwrth Co., 536 S.W2d 539, 540 (Tex.
1976) .4 Under this rule, the record in this case contains
sufficient evidence fromwhich the jury could reasonably infer that
Wl - Mart knew or shoul d have known of the dangerous condition.

The jury coul d have reasonably concl uded t hat Wal - Mart created
a dangerous condition by placing a display of plants and fl owers

near the store’s entrance in one of the nost highly trafficked

3 Wal - Mart does not argue that the puddle of water on the tile
floor did not constitute a dangerous condition, nor does it contest
any el enent other than actual or constructive know edge.

4 VWl -Mart relies on Motel 6 GP., Inc. v. Lopez, 929 S.W2ad 1,
3 (Tex. 1996). In Mtel 6, the suprene court reaffirnmed that the
owner’s or occupier’s actual or constructive know edge of a
dangerous condition gives rise to a duty toward invitees. 1d. The
court of appeals found, and Motel 6 did not dispute in the suprene
court, that Mdtel 6 neither knew nor should have known that the
shower was unreasonably dangerous. Accordingly, the suprene court
held that Motel 6 had no duty to renove risks of which it was not
nor shoul d have been aware. 1d. The court said nothing about the
evi dence necessary to show actual or constructive know edge. The
court’s decision in Mditel 6 is entirely consistent with previous
Texas | aw, including Corbin.



areas of the store. Testinony from Wl -Mart manageri al enpl oyees
i ndi cated that Wal - Mart managers nade a consci ous deci sion to pl ace
this display in a busy area near the entrance of the store to
attract inpulse buyers. Oficer Belt’s uncontradicted testinony
established that the water on which Stewart slipped was fl ow ng
from a potted plant or cut flowers in Wal-Mart’'s display.?®
Boozer’s testinony that Wal-Mart enployees usually watered the
plants at 3 a.m does not alter the undisputed fact that the water
on which Stewart slipped in fact cane fromWal-Mart’s own di spl ay.
Stewart’s evidence that WAl - Mart created t he dangerous conditionis
sufficient to allowthe jury to infer that Wal -Mart knew or should
have known of the dangerous condition. See Keech, 845 S. W2d at
265; Coffee, 536 S.W2d at 540.

Aside from Texas’'s rule that the jury may infer actual or
constructive know edge fromthe creati on of a dangerous condition,
the jury’'s verdict is also supported by commobn sense. Wl - Mar t
shoul d have known that plants, which nust be watered, and cut
flowers, which nmust be kept in water, will create slippery floors

in the area where they are displayed.® |[|ndeed, the record shows

5 Boozer, the assistant manager at the scene, neglected to
i nvestigate the source of the water and did not contradict Oficer
Belt’ s testinony.

6 Texas | aw does not require that Wal-Mart have known of the
presence of this particular puddle. Keech, 845 S. W2d at 265
(“Safeway did not have to know that a particular grape was on the
floor at a particular tinme because it knewthat the grapes woul d be
on the floor due to the nature of the display.”)(discussing Corbin,

8



that that is exactly what happened in this case. Finally, the
jury’'s finding is also reinforced by sone evidence, albeit slim of
actual know edge: Waggoner, a Wal-Mart field manager, testified

that it was predictable that water woul d accunulate in this area.’

Al t hough we recognize that this appeal presents a close
guestion, we are not convinced that the “facts and i nferences poi nt
so strongly and overwhelmngly in favor of [Wal-Mart]” that a
reasonable jury could not find that WAl -Mart knew or should have
known of the dangerous condition. Thus, the district court
properly denied Wal -Mart’s notion for judgnent as a matter of | aw.

B

VWl - Mart next argues that the district court erred when it
failed to grant WAl -Mart’s notion to anend or nodify the judgnent.
wal -Mart clainms that Stewart adduced evidence at trial of
$64, 827.09 i n past nedi cal expenses, yet the jury awarded $75, 000.
As Wl - Mart points out, counsel for plaintiff in closing argunent

asked for only $64,827.09.

648 S.W2d at 296). By contrast, proof only of the presence of the
puddl e would be insufficient to allow the jury infer actual or
constructive know edge, absent evidence of the length of tine the
puddl e remained on the floor. Conpare Rojas v. Wal-Mart Stores,
Inc., 857 F. Supp. 533, 538 (N.D. Tex. 1994).

! Waggoner gave no indication that water would accunulate in
this area because of the floral display. He was specifically
questioned only about “water slickened or snow slickened floors.”
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Remttitur is the appropriate renmedy for an excessive danmage
awar d, especially where the award does not appear to be the product
of passion or prejudice and “the defects in the award are readily
i dentifiable and measurable.” Brunnemann v. Terra lInt’'l, Inc., 975
F.2d 175, 178 (5th Gr. 1992). The jury' s award in this case does
not appear to have been based on bias or prejudice, but instead
appears to have been “nerely excessive’” based on the evidence
Stewart proffered at trial. See id. (noting that “[d]amage awards
which are nerely excessive . . . are subject toremttitur . . .”7).
Moreover, the defect in the award is “readily identifiable and
measur abl e.” | d.; Texarkana Mem Hosp., Inc. d/b/a Wadl ey Reg.
Med. Ctr. v. Miurdock et al., No. 95-1073, 1997 W 205982, at *5
(Tex., Apr 25, 1997), pet. for reh’g filed (May 12, 1997)("The
awar d of past nedi cal expenses is readily capabl e of neasurenent by
a certain standard.”). W construe Wal-Mart’s notion to anmend or
alter the judgnent as a notion for remttitur. This court
generally reviews the denial of a notion for remttitur under an
abuse of discretion standard. |d.

Stewart offered and the district court admtted into evidence
Stewart’s medical records, which reflect a total of $64,827.09 in
past nedi cal expenses. Stewart argues that in addition to the
anounts reflected in these records, the record supports an
addi tional award of $25,000-%$30,000 for spinal fusion surgery,

which Stewart wunderwent prior to trial. Stewart offered the
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deposition testinony of Dr. Quy Danielson, the surgeon who
performed the operation, that the reasonable cost of the surgery
woul d be $25, 000- $30, 000. Although the surgery had not yet been
performed at the time of Dr. Danielson’s deposition, Stewart
testified that he had undergone the fusion surgery before trial.
Dr. Danielson also testified that the physical therapy associ ated
with the surgery would cost between $3,500 and $5, 000.

Al t hough Stewart offered testinony that a range of charges
woul d be reasonable, Stewart failed to offer testinony that the
surgery was necessary. Texarkana Mem Hosp., 1997 W. 205982, at
*4, Thus, the total necessary past nedical expenses proven at
trial fall short of the $75,6000 awarded by the jury. Inasnmuch as
t he evi dence of past nedi cal expenses woul d only support a finding
of $64,827.09 and in view of the jury's conparative negligence
findings, Stewart should be limted in this proceeding to the
recovery of $32,413.54 rather than the $37,500 actually awarded.
On the basis of this record, Stewart should be required to remt
$5086. 46.

Stewart al so argues that even if the evidence adduced does not
support the award of $75,000, the error was harm ess because he
present ed evi dence of other types of damages that were not awarded
by the jury. He also appears to argue that because the
di screpancy, if any, is not large, it does not affect Wal-Mart’s

substantial rights. These argunents are w thout nerit.
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| V.
For these reasons, we AFFIRM the district court’s denial of
VWl -Mart’s notion for judgnent as a matter of |law. W REVERSE t he
district court’s denial of Wal-Mart’s notion to anend or alter the
judgnent, and we direct the district court togrant aremttitur of
$5086.46. |If the plaintiff refuses to remt this anount, we order

a newtrial as to damages for past nedical expenses only.
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