IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 96-41017

Al U | NSURANCE COVPANY,
Pl ai ntiff-Appellee,
VERSUS
MALLAY CORPCRATI ON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(G 95- CV-485)

May 23, 1997
Before SM TH, BARKSDALE, and BENAVI DES, Circuit Judges.

JERRY EE. SMTH, Circuit Judge:”’

Mal | ay Corporation (“Mllay”) appeals a summary judgnment in

its insurance coverage dispute with AlU I nsurance Conpany (“AlU").

Finding no error, we affirm

This declaratory judgnent action arises from danages to a

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



t ur bi ne owned by Dow Chem cal Conpany (“Dow’) that were caused by
Mallay during its repair of the turbine in February 1995. 1In the
course of the repairs, the turbine dropped out of the jaws of a
|athe and, as a result, incurred danages in excess of $91, 000.
Because t he repairs occasi oned by t he damages del ayed the return of
the turbine to Dow, and because the turbine was an integral
conponent of Dows LHC-6 ethylene facility, Dow clained an
additional $2.9 mllion for the |loss of use of its facility. Dow
ultimately settled its clainms against Millay for $91,000 and
rel eased Mallay of any further liability stemm ng fromthe | oss of
use of the facility.

At the tine of the accident, Mallay was insured by Al U under
bot h property i nsurance and conprehensi ve general liability (“CGE.")
pol i ci es. Each was issued using the Texas Standard Form of
i nsurance policy and was governed thereby. The property coverage
policy contained a “liberalization clause” by which, if the State
Board of Insurance prescribed the use of nore liberal forns that
woul d extend or broaden the insurance coverage w thout additional
prem um charge, such additional coverage would be applied to
Mal | ay' s benefit. One such “1SO form was issued by the State
Board i n August 1994; both parties agree that this newformapplies
to the instant case.

Mal | ay sought coverage from AlU under the property and CG
policies for both the direct $91,000 in danages to the turbine and
the additional $2.49 million in consequentials alleged by Dow AlU
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responded with a series of reservation-of-rights letters in which
it alluded to the relevant policy exclusions it deened di spositive
of the coverage dispute. Al U subsequently denied all coverage,
save for $2,500 from the l|iberalization clause, and filed the
instant declaratory judgnent action. Upon joint notions for
summary judgnent, the district court granted AU s notion, awardi ng

Mal lay only the $2,500 liberalization clause payment.

1.

W review a grant of summary judgnent de novo. Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.
1992). Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law.” Feb. R CGv. P. 56(c).

A
Mal | ay contends that the district court erred in failing to
find coverage under the extended coverage endorsenent attached to
t he property coverage policy. The endorsenent insures “against al
risks of direct physical |oss, except . . . W Any property
undergoing alterations, repairs, installation or servicing,

i ncluding materials and supplies therefor, if directly attributable



to the operations or work being perforned thereon.” Mallay does
not dispute that this provision arguably excludes its clains; it
contends, instead, that the factual posture of the case precludes
such.

According to Mallay, the act of dropping the turbine fromthe
| ather, which fall caused the danmages, was not “directly attribut-
able to the operations or work being perfornmed thereon.” Although
it is true that Rod Edwards, the Mallay enpl oyee who was wor ki ng on
the turbine at the tinme of the accident, testified that he had
burni shed the area on one end of the turbine and was using the
athe to turn the turbine to the other end when it fell fromthe
| athe, the turbine was still in the process of undergoing repairs,
and the damages were directly attributable to the operations or
wor k bei ng perfornmed thereon. Edwards was in fact mani pul ati ng t he
turbine to performhis work thereon, a sufficient nexus to trigger

exclusion (V) under the endorsenents.

B
Mal | ay asserts that the district court should have found
cover age under the conprehensive general liability policy. Mallay
does not contend that the CG. policy provides coverage for the
damages to the turbine (which damages are excluded plainly by the
“care, custody, or control” provisions of paragraph 2.).(4)), but
rather that the policy covers the consequential damages to Dow s
LHC-6 facility caused by the delays in returning the turbine to

4



The CGEL policy covers “property damage,” defined as “physi cal
injury to tangi bl e property” or “loss of use of tangible property
that is not physically injured.” Excluded from the policy,
however, is “property damage” (1) to “personal property in the
care, custody or control of the insured” (Exclusion 2.j.(4));
(2) to “that particular part of any property that nust be restored,
repai red or repl aced because 'your work' was incorrectly perforned
on it” (Exclusion 2.j.(6)); and (3) “to property that has not been
physically injured” and that arises out of “a defect, deficiency,
i nadequacy or dangerous condition in 'your product' or 'your work,"
[except if] the loss or use . . . aris[es] out of sudden and
acci dental physical injury to 'your product' or 'your work' after
it has been put to its intended use.” (Exclusion 2.m(1)).

According to Mallay, the damage to the LHGC-6 facility is a
“l oss of use of property that is not physically injured’” and thus
is covered “property damage.” Assum ng arguendo that Mallay is
correct, it also follows that coverage under the policy is not
defeated by exclusions 2.j.(4)SSthe LHC-6 facility is not in the
case, custody or control of MllaySSand 2.j.(6)SSMall ay’ s work was
not performed incorrectly onthe LHC-6 facility itself, but only on
a constituent part thereof (the turbine).

Mal | ay’s coverage claim is defeated, however, under ex-

clusion 2.m(1). According to Mllay' s construction of the



definition of “property damage,” the CG. policy does not cover
“l oss of use of tangible property [the LHCG-6 facility] that is not
physically injured” arising out of “a defect, deficiency, inade-
quacy or dangerous condition in . . . [Millay's work on the
turbine]” that did not arise out of *“a sudden and accidental
physical injury to [Mallay’'s work on the turbine] . . . after it
has been put to its intended use.” Because the |oss of use of the
LHC-6 facility did in fact arise out of sone defect or inadequacy
in Mallay’s work on the turbine and, although possibly sudden and
accidental, the damages to the turbine did not occur after it had
been put to its intended use in the LHCG-6 facility, the C& policy

does not provide coverage.

C.

Mal | ay contends that it is entitled to full coverage for the
damages to the turbine and the facility based upon the liberaliza-
tion clause and its incorporation of the 1994 | SO Al U concedes
that the 1SO does in fact apply to the instant action, but disputes
t he anbunt of coverage that the | SO provides.

The 1SO provides coverage for direct physical |oss of or
damage to “Covered Property” at Millay’'s prem ses caused by or
resulting from any “Covered Cause of Loss.” “Covered Property”
i ncl udes, anong other things, personal property of others that is

(1) in the care, custody, or control of Mallay; (2) |ocated on the



Mal | ay prem ses; and (3) for which a Limt of Insurance is shown in
the Declarations. It is this third requirenent that is the source
of di sagreenent.

AlU argues (and Ml lay concedes) that the original policy's
declarations do not contain a limt of insurance pertaining to the
personal property of others specifically. In fact, under the terns
of the original policy, property of others in Mllay's care,
custody, or control was excluded fromcoverage (Exclusion 2.j.(4)).
Mal | ay counters that, although there is no insurance |imt for
personal property of others, the declarations do show an i nsurance
[imt of $594,380 (later increased to $661,851) for “Contents,” a
term defined under the Texas Standard Property Policy to include,
anong ot her things, “stock,” which in turn includes property held
for repairs.

Even assum ng arguendo that we may refer to the “Contents”
decl aration of coverage limts to satisfy the “personal property of
ot hers” coverage limt, the policy does not satisfy the limt-of-
insurance requirenent, as the Texas Standard Property Policy
definition of “stock” was nodi fied by the sane | SO f ormunder which
Mal | ay clains the benefit under the Standard Policy |iberalization
cl ause. Under the new | SO definition, “stock” includes “nerchan-
dise held in storage for sale, raw materials and in-process or
finished goods, including supplies used in their packing or

shipping.” Because the turbine is not wthin the classes of



property enconpassed by the revised |ISO “stock” definition, it is
not anmong the “Contents” insured under the Texas Standard Policy
for which the declarations containalimt of insurance. Thus, the

turbine is not “Covered Property” under the | SO

D

Thus, the only coverage to which Mallay is entitled is that
which the district court determ nedSSthe $2,500 coverage under
8 A5.b.(2) of the 1994 ISO According to the ISO if the insured
has a coinsurance percentage of 80% or nore, it may extend the
i nsurance that applies to cover, anong other things, the personal
property of others inits care, custody, or control. The coverage
extension is capped, however, at $2,500. In the instant case
because Mal | ay has a coi nsurance percentage of 80%on the policies
issued by AU, the liberalization clause of the Standard Policy
extends the | SO coverage of $2,500 for Mallay’'s custody of Dow s
turbine. All other coverage is excl uded.

AFFI RVED.



