IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 96-40979
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus
FERNANDO TREVI NO- RODRI GUEZ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the
Southern District of Texas
(M 95-CR-228-1)

August 1, 1997
Bef ore JOHNSON, WENER, and DENNI'S, Circuit Judges.
PER CURI AM *

Fer nando Trevi no- Rodri guez appeal s his sentence followi ng his
convictions for conspiracy to possess with the intent to distribute
and possession with the intent to distribute nore than 50 kil ograns
of marijuana. He argues that the district court erred in assessing
a two-level enhancenent pursuant to United States Sentencing
CGui del i nes section 3B1.1(c). Specifically, Trevi no-Rodriguez cl ai ns

that the district court inproperly determned that he played a

Pursuant to 5th CR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th CrR R 47.5. 4.



| eadership role in the offense.
A district court’s finding that a defendant is a |eader
pursuant to United States Sentencing Cuidelines section 3B1.1is a

fact finding that is reviewed for clear error. See United States

v. Valencia, 44 F.3d 269, 272 (5th Cr. 1995). After thoroughly

reviewing the record in the present case, we determ ne that
i nsufficient evidence exists indicating that Trevi no-Rodri guez was
a “l eader” for purposes of enhancenent under section 3Bl.1(c). See

United States v. Jobe, 101 F.3d 1046, 1065 (5th Cr. 1996),

petition for cert. filed, (U S June 25, 1997); United States V.

Ronning, 47 F.3d 710, 711-13 (5th GCr. 1995). Therefore, the
sentence i nposed by the district court was clearly erroneous and i s
VACATED. The case is REMANDED* to the district court for

resent enci ng.

VACATED AND REMANDED

The sentencing range for Trevino-Rodriguez wthout the
section 3B1.1 enhancenent is 57 to 71 nonths. \Wile the present
sentence of 70 nonths falls within this range, it was the | owest
possible term in the range (70-87 nonths) for the base offense
| evel of 26 applied at the district court level. This indicates
the district court’s intent to inpose the |east harsh sentence
avai l able. Furthernore, the record is devoid of evidence that the
district court would have inposed the sanme sentence absent the
error. See United States v. Wllians, 503 U. S. 193, 203-04 (1992).
Thus, we will remand the case for resentencing rather than affirm
for harm ess error. See, e.g., United States v. Tello, 9 F.3d
1119, 1130-31 (5th Cr. 1993).




