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Bef ore KING and JONES, Circuit Judges and KENDALL, District Judge.”
EDI TH H JONES, Circuit Judge: ™

Santos Moncivais, Jr. was convicted of possession with
intent to distribute mari huana and of conspiring to possess wth
intent to distribute mari huana pursuant to 21 U.S.C. 88 841(a)(1),

841(b) (1) (O, 846. Moncivais appeals the district court’s deni al

"‘District Judge for the Northern District of Texas, sitting by
desi gnati on.

“Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.



of his notions for judgnent of acquittal on the ground that there

was insufficient evidence to support his conviction. W affirm

| .  FACTUAL BACKGROUND

At trial, the governnent presented evidence to establish
t hat on Decenber 21, 1995, Moncivais was stopped at the |-35 Border
Pat rol checkpoi nt north of Laredo on atrip to Houston in a tractor-
trailer he owned and operated. |Inside the cab, Border Patrol agents
found approximately 190 pounds of mari huana.

When questioned by Border Patrol agents, Moncivais
appear ed nervous and avoi ded eye contact with the officers. He told
the Border Patrol agents that an unidentified individual in Nuevo
Laredo had contacted him and the two had agreed to trade
Moncivais’s 1976 pick-up truck for the marihuana, which the
uni dentified individual would deliver to a pick-up location in the
United States. Moncivais clained that he picked up the mari huana
at the agreed location, stored the drugs for a few days, and then
| oaded theminto his tractor-trailer for transportation to an exact
| ocati on he woul d not discl ose.

At trial, Moncivais testified that he had no know edge of
the mari huana until it was discovered by the Border Patrol agents.
He cl ai ned that, w thout his knowl edge, Elias Robl edo had | oaded t he
mari huana into his tractor-trailer. Monci vais testified that he

made up the story he told the Border Patrol agents at the checkpoi nt
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because he feared that Robledo m ght seek retribution against him
or his famly. He testified that Robl edo woul d often acconpany him
on trips and that Robledo had keys to his tractor-trailer.
According to Moncivai s, Robledo had planned to acconpany Moncivai s
to Houston. Moncivais stated that Robl edo had suggested on severa
past occasions that they nake noney by transporting marijuana.
1. ANALYSIS

When reviewing a district court’s denial of a notion
for judgnent of acquittal, this court views the evidence and the
inferences therefromin the |ight nost favorable to the
governnent to determne if a reasonable trier of fact could find
that the evidence establishes guilt beyond a reasonabl e doubt.
See United States v. WIlis, 38 F.3d 170, 178 (5th G r. 1994).
This court’s review “does not extend to wei ghing the evidence or
assessing the credibility of witnesses.” United States v. Lopez,
74 F.3d 575, 577 (5th Cr.), cert. denied, 116 S. C. 1867
(1996). “The evidence need not exclude every reasonabl e
hypot hesi s of innocence or be wholly inconsistent with every
concl usi on except that of guilt, and the jury is free to choose
anong reasonabl e constructions of the evidence.” Id.

A Conspiracy to possess with intent to distribute

In order to establish a narcotics conspiracy under 21

U S. C 8§ 846, the governnent nust prove beyond a reasonabl e doubt

that (1) there existed an agreenent between two or nore persons



to violate narcotics laws; (2) the defendant had know edge of the
agreenent; and (3) the defendant voluntarily participated in that
agreenent. See United States v. Simmons, 918 F. 2d 476, 483-84
(5th Gr. 1990). The governnent need not prove the existence of
a formal agreenent, but only that two or nore persons in sone way
or manner, positively or tacitly, canme to a nutual understandi ng
to try to acconplish a coomon and unlawful plan. See id. at 484.
Consi dering the evidence presented at trial, a
reasonable juror, while dism ssing Moncivais's “drug-for-truck”
trade story, could have believed that Mncivais voluntarily
conspired with either an unidentified individual in Mexico or
Eli as Robledo to transport drugs to Houston for distribution.
Monci vai s’s clains of picking up the drugs at a drop-off point,
storing themnear his honme, and then possessing themin the cab
of his tractor-trailer all point to Moncivais as a player in a
drug distribution schene. He was arrested carrying approximtely
190 pounds of mari huana, an anmount unlikely to be for personal
use, packaged in 28 7-pound bags from Laredo to Houston, a major
drug distribution hub. A Border Patrol agent testified at trial
t hat one person could not have singl ehandedly | oaded all of the
mari huana into the tractor-trailer. Looking at the facts in the
light nost favorable to the governnent, it was reasonable for the
jury to believe that Moncivais did not grow, package, or intend

to distribute the drugs hinself. The jury could reasonably



concl ude that Mncivais conspired to transport and distribute
drugs in the United States.

Monci vai s al so argues that his conspiracy conviction
rests only upon his uncorroborated statenents to Border Patro
agents at the checkpoint. An accused may not be convicted on his
own uncorroborated confession. See Smth v. United States, 348
U S 147, 152 (1954). However, “[t]he corroborative evidence
al one need not prove the defendant’s guilt beyond a reasonabl e
doubt, nor even by a preponderance, ‘as long as there is
subst anti al i ndependent evidence that the offense has been
commtted, and the evidence as a whol e proves beyond a reasonabl e
doubt that the defendant is guilty.”” United States v. Garth,
773 F.2d 1469, 1479 (5th Cir. 1985) (quoting Smith, 348 U.S. at
156). The facts of this case and the reasonabl e inferences
t heref rom provi de substanti al independent evidence of Mncivais’'s
participation in a conspiracy.

B. Possession wth intent to distribute

A conviction for the offense of possession of mari huana
wth intent to distribute under 21 U S.C. 8§ 841(a)(1l) requires
proof beyond a reasonabl e doubt that the defendant (1) know ngly
(2) possessed mari huana (3) with intent to distribute it. See
Lopez, 74 F.3d at 577. The elenents of possession with intent to
distribute may be established by circunstantial evidence. See

United States v. Cardenas, 9 F.3d 1139, 1158 (5th G r. 1993).



Knowl edge may be inferred fromthe circunstances of the
case. See United States v. Steen, 55 F.3d 1022, 1032 (5th Cr
1995) (stating that know edge can be inferred from suspicious
circunst ances that denonstrate consciousness of guilt, including
nervousness and inconsistent, inplausible, or fabricated
expl anations for the defendant's possession of the drugs); United
States v. Shabazz, 993 F.2d 431, 441 (5th Gr. 1993) (hol ding
t hat know edge of the presence of contraband may ordinarily be
inferred fromthe exercise of control over the vehicle in which
it is concealed). Possession nmay be actual or constructive. See
United States v. Lopez, 979 F.2d 1024, 1031 (5th Gr. 1992). One
who owns or controls a vehicle that contains contraband can be
deened to possess. See id. Intent to distribute may be inferred
froma large quantity of illegal narcotics and the val ue and
quality of the drug. See Cardenas, 9 F.3d at 1158.

Monci vais adm tted know edge of the nmari huana at the
checkpoint. He appeared nervous and avoi ded eye contact with
officers. He told Border Patrol agents an inplausible story
regarding a “drug-for-truck” trade. Moncivais was the owner of
the tractor-trailer and in sole control of it on the night he was
arrested. Border Patrol agents testified that the snell of
mar i huana perneated the cab and that it was readily apparent that
the bunk in Mncivais's tractor (which was | ocated directly

behind the driver’s seat) did not fit properly because of the



mar i huana underneath it. Finally, 190 pounds of marihuana with
a street value of between $38, 000 and $150,000 is significantly
nmore that an anount signifying personal use.

Looking at the facts in the light nost favorable to the
governnent, it was reasonable for the jury to conclude the
Monci vai s possessed the mari huana with the intent to distribute.

I11. CONCLUSI ON

Havi ng considered all of the argunents Moncivais
presents in his brief, we conclude that the district court was
correct in denying Moncivais's notions for judgnent of acquittal.
The governnent’s evidence of conspiracy and possession with
intent to distribute was sufficient to support the guilty
verdi ct.

AFFI RVED.



