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PER CURIAM

The United States of America appeals the sentence Jose Pedro Gonzales

received for perjury, arguing that the district court erred by failing to utilize United

"Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in
STHCIR.R. 47.5.4.



States Sentencing Guidelines section 2J1.3(c)(1) when sentencing Gonzales. Section
2J1.3(c)(1) provides that if a defendant is convicted of “perjury...in respect to a
crimina offense” he should be sentenced under section 2X3.1 if the resulting base
offense level isgreater than the base offense level for perjury. Section 2X 3.1 mandates
a base offense level of six levels lower than the base offense level for “the underlying
offense.”

Gonzales was indicted for conspiracy to posses with the intent to distribute and
possession with the intent to distribute cocaine and marihuana and perjury. Gonzales
pled guilty to perjury and the government dismissed the drug charges. When
sentencing Gonzal es, thedistrict court concluded that Gonzal es could not be sentenced
under section 2X 3.1 because he was not convicted of any underlying offense. However
after the district court sentenced Gonzales, we held that a defendant need not be
convicted of any underlying offense to be sentenced under section 2X3.1} We
therefore vacate Gonzales's sentence and remand this case to the district court for
sentencing consistent with this opinion.

VACATED AND REMANDED.

'United Sates v. Martinez, 106 F.3d 620 (5th Cir. 1997).
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